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April 27, 2015
ViaE-mail
Michael Ledley, Esq.,
Wollmuth Maher & Deutsch LLP,
500 Fifth Avenue,
New York, New York 10110.
Re:

In the Matter of us. Bank National Association, et al., Index No.
652382/2014 (Sup. Ct. N.Y. Cnty.)

Dear Michael:
I write on behalf of JPMorgan Chase & Co. ("JPMorgan") in response to
your letter of April 21, 2015. In your letter, you continue to misstate both JPMorgan's
position and the Court's directives regarding discovery in this proceeding.
First, it is emphatically not true that JPMorgan has refused to produce any
discovery in this proceeding. JPMorgan produced an extensive volume of discovery
materials comprising millions of pages of documents and data to the trustees as part of
their evaluation of the settlement and all that information is being produced to the
objectors in this proceeding, subject to the need to redact personal identifying
information. 1 These voluminous materials include numerous databases holding hundreds
or thousands of records for the majority ofloans, extensive summaries of the trusts in the
settlement, all repurchase correspondence (including any loan-specific claims), and loan
origination and servicing records. As we previously told you, we have no objection to
the trustees providing all of that discovery to you. To the extent that there are any gaps in
the trustee's productions of these materials, JPMorgan is willing to produce any materials
that are missing.

As you know, much of the information you have demanded includes non-public
personal information that is protected from disclosure. Justice Friedman has made clear
that she will not authorize disclosure of non-public personal information in this
proceeding pursuant to protective order. In light of that direction, JPMorgan has
undertaken the significant burden to redact these materials because they are part of the
population of documents that the trustees agreed to reproduce to you in the first instance.
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Further, as we have stated repeatedly, and for many months, JPMorgan
will consider requests that are not duplicative and do not seek irrelevant discovery into
the merits of the settled claims. You elected not to make any such targeted requests. We
also offered, nearly four months ago, to consider targeted requests going to any alleged
conflicts of interest-a topic not covered in any of the objectors' requests-but again, the
objectors elected not to make any such requests.
Second, as you know, in In re Bank ofNew York Mellon, the First
Department confirmed that Article 77 proceedings like this one are limited to "ensuring
that the trustee has not acted in bad faith such that his conduct constituted an abuse of
discretion." --- N.Y.S.3d ---, 2015 WL 921625 at *2 (Mar. 5,2015). The objectors
cannot continue to deny that the First Department's decision defines the scope of the
Court's review, yet you continue to demand discovery as if the underlying merits of the
settled claims were to be litigated. The sole question here is whether the trustees acted in
good faith and within their discretion, not how JPMorgan or Bear Stearns acted. The
trustees have already agreed to provide the objectors with their communications with
JPMorgan in connection with the settlement and all notices of breaches that they sent to
JPMorgan and/or received from investors that reflect any claims ofloan defects or
repurchase demands. The additional information you seek concerning underlying
litigations does not go to the issues in this proceeding.
Third, you will also be receiving from the trustees the communications
they received from investors or sent to or received from JPMorgan involving demands to
repurchase loans or notices of breaches, including any communications containing
loan-specific allegations (again with personal information redacted due to protective
order limitations). This correspondence totals approximately 14,000 pages. To the
extent those communications were based on and conveyed "re-underwriting results," you
will be receiving that information. The objectors should review that large set of
documents, which has required time-consuming redaction to remove non-public personal
information, before demanding additional burdensome discovery that is duplicative of
what it is already receiving.

Your demand that JPMorgan produce a "sample" concerning litigation
claims for 16 trusts-many of which are not part of the settlemenr'<-Is not appropriate in
this proceeding. In addition to completely ignoring the extensive production of
repurchase correspondence that the trustees are preparing to produce, the scope of review
in this proceeding does not extend to litigation of the underlying repurchase disputes as to
any, much less all, ofthe trusts at issue or to trusts not involved in this proceeding at all.
As you know, JPMorgan believes that the repurchase demands to which it has been
2

Five of the trusts you propose for your "sample"-nearly one-third-are not even
part of the settlement before the Court: BSMF 2006-SL1, SACO 2005-10 (group I),
SACO 2006-2, SACO 2006-8 and BSSLT 2007-1.
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subject are artificially inflated and the issues in the various litigations to which you refer
are hotly disputed. Putting aside that there are no "expert reports prepared by
re-underwriting experts" retained by JPMorgan for the trusts that you list, the inherent
uncertainty created by a fight among re-underwriting experts and actually litigating who
is right and who is wrong in other cases is precisely what this proceeding is not about.
JPMorgan and the trustees agreed to settle these claims, after a massive exchange of
information, precisely because the results of reunderwriting were hotly disputed,
unpredictable, and had-after years of litigation and many more years to come-no
certain outcome for either side. Even if the hearsay allegations of one side or the other
about purported breach rates or reunderwriting reviews were relevant and admissible
(they are not), you have the allegations about breaches and breach rates made in public
filings by litigants like your clients along with all of the repurchase correspondence,
which you can presumably ask the trustees and their experts about during discovery.
Finally, the several additional requests at the end of your letter are
irrelevant to the issues implicated in this proceeding. For example, the objectors continue
to press for "draft complaints" from the Department of Justice notwithstanding the
Court's statement that "it seems to me highly unlikely that those documents would
ultimately be discoverable in this action[.]" (Mar. 20, 2015 Com. Tr. at 93:18-20.) The
last two requests-"all documents involving Alayne Fleischmann" and all discovery
produced in the Ambac litigations (which contains voluminous discovery reproduced
from yet other cases, including cases pertaining to trusts not in the settlement)-are
unbounded fishing expeditions that have no bearing on the matters before the Court. We
hope that the objectors will heed the Court's advice "that there is going to need to be
significant compromise on the objectors' part" (see id. at 94: 19-20) and move beyond
these expansive and burdensome requests to the narrow issues at the heart of this matter.
We remain willing to have a good faith dialogue with you at any time.
Contact me at (310) 712-6640 ifthere is anything to discuss.
Sincerely,
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Robert A. Sacks
cc:

Counsel to Objectors
Counsel to Trustees
Counsel to Institutional Investors

