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1

(

(Whereupon, the following

2

3

open court, in the presence

4

Martel, Mr. Ingber, Mr. Atamian,

5

Mr. Tourangeau,

6

Rademacher,

7

Mr. Woll~uth,

8

Libra, and Mr. Rollin:)

Mr. Johnson,

Mr. Sacks, Ms. Patrick, Mr. Jacob,
Mr. Ledley, Mr. Hawthorne,

Good morning.

Mr.

It is nice to see

10

everyone

11

on three discovery

12

Respondent-Objectors.

13

you, I would like to hear all of the. Respondent-Objectors'

14

arguments

15.
16

As my law clerk has discussed

reserve out of the 30 minutes

MR. WOLLMUTH:
minutes,

with

for a reply?

I would say approximately

seven

your Honor.
THE COURT:

seven-minute

21
22

motions brought by the

and then the opposition.

collectively

19
20

We are going to hear oral argument today

How much time will the Respondent-Objectors

17
18

again.

of the Court, Mr.

Mr. Munno, Mr. Schnell, Mr.

THE COURT:

9

(

takes place in

I'm still always waiting to see a

argument,

so we'll see if we get it today.

Please, tell me how you are going to divide up
the moving argument.

23

MR. WOLLMUTH:

Yes.

24

If it may please the Court,

25

bit of a summer cold today.

26

for Ambac and for QVT.
JEANETTE

LAKE-MASON,

Good morning,

I apologize.

your Honor.

I suffer from a

I think -- I'm David Wollmuth,

I would speak to issues that are
CSR, RMR, Official

Court Reporter
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(

2

common to all of the Objectors,

3

discrete

4

address'to

5

quickly as possible.

6

THE COURT:

7

MR. WOLLMUTH:

(

the Court.

take two-thirds

9

brethren.

here may want to

We will try to move through it as

How will you divide

the time?

So I expect that I would probably

of the time and leave one-third

10

THE COURT:

11

MR. WOLLMUTH:

for my

Thank you.
Thank you, your Honor.

May I

begin?

13

THE COURT:

14

MR. WOLLMUTH:

15

You know, I was thinking about this case last

Please.
Thank you, your Honor.

16

night, and it's a funny one.

17

all means, lot of money; but, you know, so is 65 billion.

18

And 65 billion is the amount of loss investors

19

suffered here at the hands of JPMorgan,

20
21

''it's important

Four-and-a-ha1f

billion, by

have

as we all know; but

to think about those numbers in context and

to explain why discovery
The recovery

22

l

issues that some of my brethren

8

12

and then there are some

is important

here.

is 7.6 percent.

4.5 billion over

23

65 billion,

a paltry sum given the acknowledged

24

wrongdoing,

~hough a massive amount in absolute dollars.

25

It makes it out.

26

reconcile

And, you know, it's difficult

when the cases like Flagstar,

JEANETTE LAKE-MASON,

CSR, RMR, Official

record of

to

and a myriad that
Court Reporter
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2

have gone to trial, indicate

3

putback

4

percent.

5

compass

6

And that has been put on the backs

7

yoked with those losses, saddled

cases is more like a hundred
They lose because
during

8
9

(

need to go through

10

over 92 percent

11

those losses

12

determine

13

taking

14

reservations

l

whether

the Trustees

this particular
of-their

lost its moral

is given a pass at

and investors

abused

No party will contest

Professor

Fischel?

17

discretion

in seeking approval

18

settlement

and whether

19

And though

the Trustees

20

they do it at the back at page 20, the critical

21

this abuse of discretion

22

an Event of Default because

23

the degree

24

abused my discretion,

25

discretion

26

actions

abused

their

from your Honor of the

they acted

in a conflicted

address

analysis

is whether

issue to

there's been
it defines

that is, when measuring

one must determine

if I have

how much

do I have, what is the standard
---~_-~-~

manner.

it in their brief,

Event of Default,

- _~_

__

by which my
~

~~

are judged.

JEANETTE

LAKE-MASON,

in

that the right to discovery

the Trustees

"=-~_._'

to

in light of the

covers

-,,-~ "-"'=--=--'-~_-.~-~~~_~~~~----O-_~_=-=='--

take

their discretion

16

of discretion;

do we

should be examined

own expert

barely

who've been

kind of process

deal, especially

at least whether

history.

with them.

JPMorgan

How much

than seven

of investors

of losses it caused

forever?

in

in our financial

is, what

here before

exposure

percent

the industry

this unique period

So the question

15

__==_~-=r--_-...- .•.•...
~~_=

that sponsor

CSR, RMR, Official

Court Reporter

__

I~

8

Proceedings

1

(

(

And we are mindful

2
3

balance

between maintaining

4

of this special proceeding

5

discovery

6.

understand

7

in a June 19 hearing;

8

we, should not be limited

9

that were provided

to discuss

that your Honor is seeking a
the expedited

and allowing

as clearly

to those who evaluated

and decision

makers,

11

contend;

12

full-blown

13

putback

14

action alleging

15

these trustees.

16

as I'll explain

17

it; but I feel I have to digress

of documents
the settlement,

as the Petitioners

but we are also not entitled
discovery

to the kind of

that would be provided

action involving

And we

is, the Objectors,

to the production

the experts

reunderwriting

breach of contract

in a loan

or in a plenary

or breach

of duty by

And we think this is a sensible
in a moment,

balance,

and we're trying to adhere to

It is also a balance

18

point.

set forth by your Honor

and the balance

10

nature

sufficient

this discretionary

that balance

equitable

for one moment.

entirely

balance

struck by Justice

20

Justice

Kapnick denied the objectors'

21

trial;

and in doing so, she held

Mike, do you have this;

22

I'll pass it up, if it's helpful

to the Court -- first, the

23

Article

24
25

in Countrywide.

with the

19

77 proceeding

Kapnick

consistent

is essentially

THE COURT:

request

equitable

There

for a jury

in nature.

Please, don't hand anything

up.

Thank you.
MR. WOLLMUTH:

26

JEANETTE

LAKE-MASON,

Okay, then we'll refrain
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2

handing it up, your Honor.
Thank you.

THE

4

MR. WOLLMUTH:

But Justice Kapnick ruled -- and

5

we have it, if your Honor is interested,

6

it already

7

on an expedited

8

just as your Honor has, that the special proceeding

9

a plenary action again'st the trustees

10

contract,

11

brought,

12

full-blown

-- in this equitable
basis.

proceeding,

And, second,

for breach of duties.

If

we are to move

the Court observed,
was not

for breach of

those actions are to be

they must await another day.
discovery

if you don't have

There will be

and a jury trial.

And I note that a right to this jury trial is

13
14

constitutionally

15

and federal law.

protected

as set forth under both state

Such facts are inconsistent,

16

l

COURT:

3

and this is the end

17

of this portion of my presentation;

but paragraphs

18

77 of the petition,

19

would seek to absolve the Trustees

20

making here; and that cannot be done consistent

21

constitutional

22

Cannot be done with the balance

23

here.

24

expressly

25

Justice Kapnick.

20 and

I would just like to put on the record,
for their decision
with

rights to a jury trial and full discovery.

And those provisions,

that your Honor is striking

the parallel

struck from the settlement

provisions,

were

approval granted by

So what do we seek here?

26
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Well, it is important

2
3

of the settlement

4

have here.

5

other petitioners,

6

evaluation

7

were not looking at primary documents;

The Trustees

the structure

this approval process

that we

say with some pride, as do the

that they weren't

or negotiation

negotiate.
procured

process,

to understand

involved

in the active

of this deal with JPMorgan;
they didn't

Rather, the PIMCO B1ackRock

an offer of settlement

we ascribe no bad intentions

group went and

from JPM.

there.

they

And, you know,

An offer is always a

service.
But in evaluating

it, the Trustees did no primary

work other than handing the offer procured
investors,

to their expert for evaluation.

expert concluded

was really telling.

forth in our briefs.
7.6 percent
purely

And what their

And this is all set

From a financial

in a settlement

by others, the

point of view, the

of putback rights, from a

financial point of view, that's an underwhelming

deal, to say the least.

In 98 percent of the trusts, as is

set forth in our brief, from a financial point of view,
it's less than the indications
that Professor

of value for the settlement

Fischel identified .for Petitioners.

So why take less?

Why take less?

Well, there's only one reason given; and, and
it's the weight in which this entire construct,
Article

this entire

77 pivots on.

JEANETTE
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It is assumed,

2

without

factual

basis, by

3

Professor

Fischel

4

governing

agreements

5

Because

6

Trustees

7

have to investigate,

8

don't have to evaluate

other than. to hand it off to their

9

expert.

you know, the Trustees

there

that there is no default

for these three-hundred-odd

is no default,

the reasoning

don't have to do anything

is so, that prior to an Event of Default

11

do is ministerial

12

don't have to reach it today because

13

that we will prove

14

of Events of Defaults

15

public

16

cases --

acts at best.

to this Court

we've

argue the motions

19

specifics

20

and the specifics

of the requests

21

the Institutional

Investors

22

wasn't

I respect whatever

23

have certain

hundreds.

The

taken in other

I'm not going to hear the

for the documents

from JPMorgan

for the documents

and from the Trustees.

from
If that

the plan was, but I do

questions.

MR. WOLLMUTH:

25

invite your Honor,

26

try and run through
JEANETTE

that, but we

You are not going to

18

of the requests

will say that

that there were hundreds

Excuse me.

separately.

they

it is beyond doubt

in these trusts,

THE COURT:

24

They don't

all they have to

We contest

and the discovery

your plan,

runs, the

affirmative.

10

17

trusts.

they don't have to litigate,

And arguably,

record

under these

Sure, sure.

to the extent

LAKE-MASON,

And I'm going to

there's

a plan, and I'll

it in keeping with the time guidelines
CSR, RMR; Official

Court Reporter
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1
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2

that

3

outline.

lOrn going to go through

them in one swing, but

4

seriatim;

Trustees,

Investors,

I have; and I think I can do it mostly

Fair?

5
6

That's

MR. WOLLMUTH:

for your

fine.

Okay.

All right, so getting

9
Trustees,

this part.

back, this is on the

Okay?

The key is, is there an Event of Default?

11

12

Because

13

entitled

to do substantially

14

Default,

that is not a defensible

15

of Default.

16

Honor,

17

Fischel

18

analysis

19

any discretion

20

handed

while they may take the position

analysis,

position

collapses.

it can't be disputed,

there is no basis

that they're

nothing "prior to an Event of

After an Event of Default,

the Fischel analysis

after an Event

if proven

And without
without

to say the Trustees

'cause they didn't.

to your
the

that
exercised

They admit it.

They

it to Fischel.
THE COURT:

21
22

JPMorgan.

Is that suit -- what is best

THE COURT:

"8

(

the

Honor?

7

10

Institutional

without

Let's

focus on the request

for

documents

23

MR. WOLLMUTH:

Okay.

24

THE COURT:

regarding

26

THE COURT:

-- for a moment.

LAKE-MASON,

CSR, RMR, Official
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(

The Trustees'

2

the request

4

various

5

have already

6

subs~antial

7

loans, and -- let's leave it at that.

9

for disclosure

of law in opposition

3

documents

from the Trustees

on pages six and pages

provided

16 that they clai

the Respondent-Objectors

information

about problems

not an issue that has been litigated
the extensive

with

with the underlying

are.

This is

before me,

10

notwithstanding

11

I need counsel

12

documents

13

about underlying

14

loans or servicer

15

what else there might be out there that they haven't

16

received.

17

them to address

18

consider

that I have.

to tell me with specificity

defaults,

they need

with the underlying

and I need counsel

And when we come to the Trustees,
what these documents

that production

So

why these

are not giving them the information

MR. WOLLMUTH:

19

RMBS docket

-- about problems

to

identifies

I do not know what these documents

8

(

memorandum

to tell me

I will ask

are and why they

to be sufficient.
Absolutely,

your Honor.

And maybe

20

the best way -- I think a simple way to think about this,

21

there's

22

there's -an Event of Default when the servicer

23

what it's supposed

24

Those defaults

25

failed to give notice of certain pr?ble.m~_it knew about and

26

the Trustee
JEANETTE

three -- all of the servicer

defaults,

to do under the governing

are triggered

had actual

LAKE-MASON,

here because

knowledge

right,_ so
fails to do

agreements.

the servicer

of such fact, as we will

CSR, RMR, Official

Court Reporter
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1

(.

2

prove to your Honor at trial.
So there's three buckets,

3

(

4

delivery

5

called

6

prepared

7

indicates

8

that are part of the collateral

9

went to the Trustee and which were not.

scandal.

by the Trustees

There is a certification

for each and every trust which

which documents

10

for every trust indicates

11

of what's produced

12

the required

have been provided,

documents

package that should have
That certification

-- and we have those, it's part

-- that in a material

number of cases

documents were not delivered.

What we seek

13

First, document

And this led to the widely known so

robo-signing

Okay?

and it's on, I think it's called

14

Appendix

15

documents

16

through the three buckets.

A, or Annex A to our motion

-- is additional

relating to this that I'll describe

17

The second bucket is

18

THE COURT:

The document

19

are extremely

20

that are sought with specificity.

requests

after.I go

in Appendix A

broad, and they do not identify the documents

I am asking you why these enumerated

21

l:

failures.

okay.

documents

22

pages six and 16 do not cover what you are seeking with

23

respect to the problems with the underlying

24

servicer

loans or the

defaults --

25

THE COURT:

26

JEANETTE

LAKE-MASON,

and what else there is out there
CSR, RMR, Official

Court Reporter
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that is not included

3

(

MR. WOLLMUTH:

4

your Honor's

5

specificity.

6

because

desire

I know, and I am striving

to have them identified

Please, understand,

7

THE COURT:

8

MR. WOLLMUTH:

9

THE COURT:

with

Please, don't tell me --- I don't have them.

Excuse me.

Please,

that you don't know what these documents

11

working

12

who know in great detail what documents

with experts.

You have people

don't tell me
are.

come into the --

MR. WOLLMUTH:

Yes.

14

THE COURT:

hands of the Trustees

15

those trusts are administered.

16

have said before,

I have to rely on

MR. WOLLMUTH:

Yes.

18

THE COURT:

counsel,

to provide

MR. WOLLMUTH:

21

THE COURT:

23

specificity,

24

with it now.

25

26

so this-is

LAKE-MASON,

with the way these

is that there is a lack of

the opportunity

~~_. __ ~~~~--_~.'

and to be clear,

JEANETTE

And I am not

A big problem

MR. WOLLMUTH:

Honor,

Yeah.

have been briefed

~~~-"_-~~~'-"~~'.-"O~._~~~_._~_".-~-_..•" ~-_~'_'~_

who have this hands-on

it to me.

20

motions

and how

And I will say -again, as I

17

22

You are

you can talk with

13

knowledge,

to meet

I can't name them by name

10

19

-\..

in this list.

Yes.
•.- '.

to come forward

And I could be -- your

.•~.~.~_'

__~ ._."_.~

_~~~I

I'm not saying that I can't

CSR, RMR, Official

Court Reporter
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1

(

2

describe

specifically

3

don't know their name, the label they attach in their

4

internal

are; I just

recordkeeping.

5

THE COURT:

6

MR. WOLLMUTH:

7

What we would like with respect

Well, I find that perplexing.
Okay.
to these., and we

8

know this from other cases, okay, the document delivery

9

failures

that I was discussing;
THE COURT:

10

(

what these documents

11

certifications.

12

the document

But you said you already have the

So what is it that you are looking for on

delivery

failures?

MR. WOLLMUTH:

13

there is internal --.

Right.

So the Trustees tracked

14

this problem, .they tried to hunt them down; they wrote

15

reports about it; they summarized

16

are we going to do, how do we get them from the

17

originators.

18

addition

19

missing because

20

important,

21

give notice to the servicer and the depositor

22

document

23

notice is inexcusable

24

It's document

25

correspondence

26

collateral

what were missing, what

They should give us those documents.

to the list of these are the documents

In

that we're

it shows their state of mind, it's

and it shows a breach of their obligation

delivery

failures occurred.

delivery

when they're
failures,

to

that the

That failure to give

focusing on the problem.

okay.

from investors complaining

Similarly,
that the

package is not complete.

JEANETTE LAKE-MASON,

CSR, RMR,Official
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1

(

So, as the robo-signing

2
3

example

4

which is next as well -- investors

5

Trustees

6

of collateral

7

throughout

8

loan quality.

(

the country; what are you doing about the poor
And the Trustees
Excuse me one moment.

11

THE COURT:
from investors,

13
demands.

You have received repurchase

MR. WOLLMUTH:

We have received

The documents

that we've received

THE COURT:
opportunity

demands

have you not?

Aren't

some repurchase
--

you going to use this

to say there was one from Ms. Patrick?

17

MR. WOLLMUTH:

18

THE COURT:

19

wrote into these

that are being forged in courts

(Pause in proceedings)

16

Pardon?

There was a December 2011 letter fro

Ms. Patrick.

20

MR. WOLLMUTH:

21

THE COURT:

22

look at it again

23

demand.

7-

Of course.

I don't know if that -- I'd have to
if that qualified

You have received

as a repurchase

some repurchase

What letters from investors,

24

l

documents

THE COURT:

15

bucket

and they said, what are you doing about the lack

10

14

for

-- and this applies to the loan underwriting

9

12

scandal broke,

25

communications

26

underlying
JEANETTE

from investors

demands.

or what

regarding

problems with

loans have you not received?
LAKE-MASON,
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1

(

MR. WOLLMUTH:

2

received,

3

knowledge,

4

letter.

5

repurchase

6

action, but we have it.

7

we have every reason from other cases to believe

8

exist.

10

I don't

a call to

they

We can't know.

We,

we don't have the records.
THE COURT:
investors

You have received

about problems
.MR. WOLLMUTH:

one letter from

with the underlying
I believe

loans?

that's all we have, your

Honor.

15

May I confer with my colleague?

16

THE COURT:

17

(Pause in proceedings)

18

MR. WOLLMUTH:

19

Honor.

20

complaining

21

Where the Trustees

22

originator

23
24

it as a

We don't have any before that, and

Do we know who wrote them?

13

14

know if you characterize

demand or not, a Notice of Default,

11
12

to my

any, other than what Owe have Ms. Patrick's

9

(

Well, we haven't

Yes.

So, yeah, it's as I said to your

We do not have the letters
to the Trustees

from investors

about what are you doing.

actually make a repurchase

request to an

or JPM, we .do have that.
So do you have -- does your Honor have a further

question

on that point, or should I proceed?

25

THE COURT:

26

I wa0t to know what is insufficient
JEANETTE

LAKE-MASON,

Yes, I have further

CSR, RMR, Official
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about the
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2

documents

3

problems

that have already been produced
with the underlying

4

so vigorously

about

this is not that I think that you are not entitled

6

further

7

think you may be entitled

8

to know what is out there that you have not received,

9

asking

discovery

on Events of Default.
to further

to

defaults.

5

to any

On the contrary,. I

discovery.

But I want
I am

for specificity.
MR. WOLLMUTH:

11

described

12

the extent

13

the repurchase

14

extent

15

correspondence

Yes.

is correspondence
they have them.
demands

So category

from investors

one that I've
and insurers,

We do not have that.

that were actually

to

We have

made, to the

they were made; but we do not have the

16

from investors

and insurers

2. Every day JPMorgan

17

the depositor.

18

they're

19

continual

20

Trustee

21

foreclosures,

22

failures

23

do with the administration

24

l)

loans or servicer

The reason I am questioning

10

(

with respect

is the servicer

When they foreclose

to foreclose

between

the handling

regarding

to make modifications,

THE COURT:

25

have been authored

26

authored

the servicer

of the loans,

potential

and it's

on bad loans,

in the name of the Trustee.

correspondence

regarding

like Ambac.

There is

and the
regarding

modifications,

the

all the things that have to

of the trust.

What documents

have you gotten that

-- have you reCeived

that have been

-=-'--~- -,...---~

JEANETTE

by the servicers?
LAKE-MASON,
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1

(

MR. WOLLMUTH:

2
3

a moment,

We have the remittance
familiar

I can describe

(

them if you, if you're not; but if

So the remittance
tabulation,

reports

summary information
each month regarding

are a statistical

that is provided
numerics;

to the

10

investors

11

defaulted,

what is the loss, what is the aging of the loss.

12

It doesn't

provide

13

seeking,

14

first payment.

15

purportedly

16

loan be properly

17

kind of documents

18

don't

the textual

the correspondence

how many loans

information

that this loan defaulted

It involves

a mariachi

on its

singer that is

having an income of $300,000.
granted,

that we are

How can this

should it be put back.

exist, or they should exist.

Those
We, we

know until they at least run a search.

19

l

Is your Honor

you are, I don't want to be redundant.

8
9

reports.

with those documents?

6
7

for

your Honor?

4

5

May I confer with my colleague

And that's part of the problem

20

I'm trying to be specific;

21

confer with the Petitioners.

22

phone with us, they haven't budged

23

granted

24

makers

25

supposed

to get more than that.

26

defining

how much more is reasonable,

only the documents
and the experts.

JEANETTE

LAKE-MASON,

here, your Honor;

but we have tried to meet and
And while they'll get on the
an inch.

We are being

that were given to the decision

And your Honor's made clear we're
So the challenge

is

okay; and we're

CSR, RMR, Official
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1

(

2

trying

to strike that balance.
And we got an e-mail

3
4

last night that they would consent

5

help shape the accepted

6

custodians,

7

to do that, but we can't do it alone.

.8

9
10

cooperate

search terms,

take that burden

case.

We're happy

They have to
Master

would help

from your Honor, we are all in favor of

it.
And I forget which of the Petitioners
that to us last night; and I don't

13

consent

suggested

know if they have

among their group, but we are in favor.

14

. 16

Master to

help shape how many

So if the Special

12

15

to a Special

like you do in every single

with this.

11

(

from one of the Petitioners

So servicer
with the loans.
was trying

correspondence

And there's

indicating. problems

three buckets,

to say to your Honor; document

which is what I

delivery

failures

17

for the collateral

18

where these are just bad loans that were improvidently

19

granted;

20

loans that were predatory

21

pools,

22

couldn't

23

and the distributions

24

Default

loan underwriting

and third, what I will call compliance

for the Trustees

get their calculations

to investors,

To the extent there's

JEANETTE

problems,

was they

of the cash flows correct
those are Events of

if not cured under the governing

Events of Default,

problems

and should not have been in the

or very common problem

25
26

documents;

documents

agreements.
showing

those

we should have them; and we should have

LAKE-MASON,
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1

(

.2

them because

is necessary

to this proceeding;

4

against the Trustees

5

duty, but to evaluate whether they abused their discretion

6

in supporting

not to the case that may come someday
for breach of contract

8

they maintain

9

ministerial

or breach of

this deal.

And the reason that matters

so much is that while

there is only an obligation

to perform

acts pre-Event

of Default,

as your Honor

10

I'm sure knows, post-Event

of Default,

it's not the case.

11

They have a mandatory

12

agreements.

13

it, will consider

14

carefully.

15

if there is an Event of Default,

16

If there's not an Event of Default,

17

standard.

18

We still question

obligation

under the governing

Shall exercise remedies.
it, they shall.

Not will think about

And they shall do to

That's the record that has to be made by them
and they can't make it.
then we can debate the

They say handing it to their expert is enough.
that, but that's not today's issue.

So what I would suggest and what we would

19

l

information

3

7

(

the Event of Default

20

request,

21

their own documents.

I've described

22

accurately

Those are the documents

23

like to obtain, and that is the reason we would like to

24

obtain them.

25

burdensome

26

Event of Default is relevant.
JEANETTE

okay, is that they know the labels they put on

as I can.

them with words as

If our request is overbroad

that we would

or unduly

somehow, consent with us, Petitioners,

LAKE-MASON,

that an

That's the starting point.
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1

(

2

Then if it's relevant,

3

it or, or to reveal its absence?

4

overbroad?

5

we'll have the Special Master make the call.

6

nothing

7

rejected.

10

(

c.

we'll be reasonable.

We'll,

But you get

your Honor already

And, you know, they want to wax on in their brief
about the conflicts
little tawdry.

of interest

argument

point because

it sounds a

This is about the Event of Default.

THE COURT:

11

12

Tell me because

How is our request

but what we gave our expert,

8
9

all right, what do we need to prove

I think you need to bring your

to a close, so you can leave some time

13

MR. WOLLMUTH:

Sure.

14

THE COURT:

for your co-counsel.

15

MR. WOLLMUTH:

Yeah.

16

Two remaining

points.

17

recognized

18

Institutional

19

JPMorgan.

20

applies

21

even if your Honor does not accept that, the center of

22

gravity

23

trusts with JPMorgan,

24

York objectors,

Investors

of this case is obviously

significant

LAKE-MASON,

privilege.

New York.

the

with
New York

the privilege.

a New York entity,

revealed

information

had in their mediation

the law of forum to measuring

that documents
JEANETTE

of the negotiation

New York has no mediation

The settlement

25

26

the relevance

Your Honor has already

And

New York

significant

New

New York proponents.

privilege

covers only the notion

in settlement

cannot be used to
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1

(

2

prove your substantive

3

I couldn't

4

defective.

5

from us in this context and.as covered

to show the loans were

There is no privilege

to shield those documents
in our brief.

And finally, with respect to JPMorgan

7

that's it for the Institutional

8

twice admonished

9

complaint,

Investors

-- and

-- your Honor has

us that, not so sure you get the draft DO

the documents

referenced

therein.

The primary

10

reason articulated

11

well have a problem with that.

12

Court know we've contacted

13

we've provided

14

have provided

15

didn't object when it was sought in the FHLB Pittsburgh

16

matter

by your Honor at the time was DOJ may
And we want to let the

DOJ about this motion to compel,

them a courtesy copy of the papers.
no objection providing

referenced

stipulation

18

It was a

to provide the draft complaint.
Okay.

But nevertheless,

there's

20

absolutely

no reason it shouldn't

be produced

21

poignantly

relevant.

a road map to the

22

misconduct,

as Allison

23

this case.

There is' zero burden in its production.

24

in the finding verse.

25
C _---_._~--'. -'-- ....•.•

'-

26

They

in our papers.

MR. WOLLMUTH:

19

They

that document.

THE COURT:. That was a consent order.

17

"'---

If this was a putback action,

use those documents

6

('.

case.

or the reference

It provides

Frankel wrote,

One document

documents

here.

It's

that is at issue in
It's

plus the attachments,

that are key.

And it's not a

.

slippery slope as they allege.
JEANETTE LAKE-MASON,

And most obviously,
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1

(

(

2

don't

intend to obtain discovery

3

unproven

4

JPMorgan's

5

know, is to see the road map that it lays out and which Ms.

6

Frankel

7

hey, this is the results of the investigation

8

these are the documents

9

should have got that information.

in the complaint,

only defense

describes

10

considered

11

didn't

12

not be granted

to providing

and is reported

it when exercising

What we want, you

we did and

it. _The Trustees

their discretion.

That they

reason why approval

should

And if your Honor has further questions,

I'd be

here.

15

Thank you, your Honor.

16

MR. JACOB:

Good morning,

17

Jacob, on behalf of Triaxx;

18

component

I-'ll pass the baton.

your Honor.

and this motion

Charles

to compel

is brought only by Triaxx.
Triaxx seeks interrogatory

20

simple.

21

these trusts on two dates,

22

2009.

What were the Institutional
September

And the Institutional

23

it.

They should have

happy to answer them; but, otherwise,

19

which is really

in our brief that says,

that support

even ask is yet another

13
14

l

allegations

of it so we can have the

answers

that are very

Investors'

holdings

1, 2008, and April

Investors

in
1,

asked us for our

24

holdings

25

all four of the dates they asked for, even though we didn't

26

think a couple of them were relevant.
JEANETTE

on four dates, and we gave them ou-r holdings

LAKE-MASON,

on

We asked them for

CSR, RMR, Official
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1

(

2

their holdings

3

refused

4

and 2009 dates.

to give us the holdings

information

THE COURT:

What is the relevance

6

MR. JACOB:

Yes, your Honor.

7

THE COURT:

-- of .the information

MR. JACOB:

Because

10

Institutional

11

this settlement.

12

discretion

as to the 2008

as of those

Investors

it will show whether

are obtaining

windfall

or not in the following

14

about in a somewhat

15

Institutional

16

they're

in

abuse of

way:
this settlement

unusual way, to put it mildly.

Investors,

the

profits

And that goes to the Trustees'

As your Honor has heard,

13

17

two, but they

dates?

9

in a secret manner

has come
The

that

trying to block discovery of, negotiated it; but
,
they negotiated it on behalf of everybody including Triaxx.
We thin~ that the allocation

18

l

They provided

5

8

(

on four dates.

19

from the settlement

20

extremely,

21

whereas,

22

like Triaxx are suffering

23

Trustees ~hould

have considered

24

Triaxx brought

up the allocation

25

Trustees

acknowledged

26

modified

to produce

JEANETTE

whereby

formula. resulting

favors the institutional
they are getting

windfall

buy and hold, more conservative

LAKE-MASON,

extreme

this.

profits;

smaller investors

losses.

We think the

In the ResCap case

objection,

it, and the allocation
a more reasonable

investors

and the
formula was

and balanced

CSR, RMR, Official
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2

We believe

3

Trustees

4

order

there was an abuse of discretion

not to consider

It's not burdensome.

That's

6

papers.

7

decide merits

8

think you should have a full record

9

case.

undisputed

from the

And we don't think your Honor should be rushing

10

l'-'-'--

here; but in

to make that record, we need that information.

5

(

this information

for the

today.

THE COURT:

This is very simple to provide.
when you decide

How did the holdings

We

this

as of 2008 and

11

2009 show, or how might they show that the Institutional

12

Investors

have received

13

MR. JACOB:

14

of the market,

15

distressed

16

profits

17

an, example

18

trust

19

profits

20

Triaxx

21

the Trustee

22

again,

23

consider

24

produce.

25

going to be none.

a windfall?

Because

if they bought at the bottom

that's the 2009 date,

prices whereby

for them.

they bought at very

the settlement

And in Mr. Tang's

that his estimate

in question,

he thinks Goldman

is losing $72 billion;
should have asked

actually

affidavit,

produces

we gave you

is 'that from the particular

of 60 to $100 million

Sachs is getting

from this settlement,
and that's

this, we need the information;
And we think actually

whereas

information

for and considered.

in order to make the full record

that

But,

for your Honor to
it's easy to

in many cases the answer

-'--'-~--'~'--'----'-'---~-'--'~--~-'---~--------~I
26

For 2008 we think mostly
JEANETTE

LAKE-MASON,

to

their answers will be
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2

none because

3

were buy and hold investors

4

were speculators,

5

nothing

wrong with that in the grand scheme

6

there's

a lot wrong with it when it was the Institutional

7

Investors

8

this settlement

9

conservative

10

(

like Triaxx.

for want of a better

who had a conflict

11

ResCap,

12

should

investors

And there's
of life, but

in negotiating
of buy and hold

like Triaxx.

and the allocations

by the Trustees

formula was modified;

All we want to do is make a record.

14

to produce.

15

this settlement.

Your Honor should understand

16

Thank you, your Honor.

17

MR. ROLLIN:
Rollin,

Good morning,

This is easy

the economics

your Honor.

To be clear, W&L takes no position

20

to the motions

21

one way or the other.

22

request

23

understanding

24

with respect

of

Michael

with respect

to compel by any of the other Respondents

concerning

25

-

and it

for W&L Investments.

19

---- -~--_ ..•

in

have been so here.

13

26

word.

did so to the detriment

Investors

We think they

of interest

And this was considered

18

C

we don't think the Institutional

We focus only on our specific

the distribution

methodology,

is that no other Respondents

and my

take a position

to that.

With respect

to the portion

concerning

the

-'-

Trustee,
JEANETTE

Mr. Ingber and I had an opportunity
LAKE-MASON,

CSR, RMR, Official
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2

before

3

agreement

that the Trustees

4

discovery

responses

appearing

THE COURT:

6

MR. ROLLIN:

7

provide

8

requests

9

review

fulsome,

will provide?

The Bank of New York Mellon will

complete

responses

to our discovery

that are at issue in the motion

the document

production

specificity

11

we have had a discussion

the documents

me that that agreement

14

that agreement

15

then we'll continue

16

have, consistent

17

that they analyze

18

even though

19

the W&L trusts.

to identify

Mr. Ingber

in.

for

is with Bank of New York Mellon.

If

to request

to the other Trustees,

any information

with our motion

to compel,

these issues that affect

the Bank of New York Mellon

that they

to the extent
the W&L trusts

is -the Trustee

the Trustees

for

are in

I'll have to speak to that issue; and

23

determine

24

recess to see whether

25

MR. ROLLIN:

that.

Well, this is not the time to

You can confer with the Trustees
the motion

during a

is moot.

Thank you, your Honor.

I think

that's the best approach.
JEANETTE

And

just clarified

is not acceptable

THE COURT:

22

for us with

about that.

So with that in mind, unless
agreement,

to compel and will

that we are interested

Now, when speaking,

13

26

fulsome written

,

20

l

will provide

The Trustees

10

21

I think we have an

to W&L.

5

12

(

before your Honor.

LAKE-MASON,
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2

With respect

3

talked

4

discussed,

your Honor, this settlement

5

settlement

decision

6

this very clear.

7

financial

8

fact the Institutional

making

and experts,
Investors

Now, with respect

10

a lot of discovery;

11

Investors

12

rely on their support,

13

to and decline

14

whatsoever.

15

distribution;

16

decision

Again,

and the Trustees'
and I make

and one is reliance
support

on the

the settlement.

to the experts,

there has been

to the Institutional

it was reasonable
the Institutional

to respond

As we

on the advice of their

but with respect

and whether

brief.

rests on two pillars,

One is reliance

advisors

for the Trustees
Investors

to

object

to any of that discovery

I'm focused

solely on the issue of the

who will get how much money,

made, and why was that decision

how is that

made.

And we point out that the distribution

17
18

methodology

that's identified

19

is actually

different

20

that, that should be applied

21

agreements.

22

have identified

in the Settlement

from the distribution

Agreement

methodology

under the governing

We're not going to argue the merits,
that particular

but we

issue.

What we would like to find out was whether

23

c.

Investors

about a little bit, I'll be extremely

9

(

to the Institutional

24

Trustees

25

Investors

26

analyze

were reasonable
to that extent,

it.

JEANETTE

in relying

on the Institutional

to that extent.

It seems like the answe~

LAKE-MASON,

the

Did the Trustees

is no.
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1

(

"2

And were the Institutional

self-motivated

4

the money to them and away from the rest of us.

5

THE COURT:

6

MR. ROLLIN:

7

(Pause in proceedings)

8

THE COURT:
the Trustees

MR. ROLLIN:

11

THE COURT:

12

the California

13

analyses

14

things?

You are seeking documents
Inve~tors?

from the Institutional
methodology,

in the California

17

particular

18

analyses

19

determined

20

with, or not, the governing

21

analyses

22

much under different

mediation

on that

Investors

or not the methodology
agreements

Investors'

there are any

What we're really looking

where the Institutional

from

among other

I don't know whether

communications

for is the

or the Trustee
was consonant

and modeling

or

to that effect that shows who will get paid how
scenarios.

Your Honor, because

23

from both

And you are seeking documents

16

whether

please.

Yes.

of the distribution

issue.

to. funnel

Yes, your Honor.

mediation,

MR. ROLLIN:

to self-deal,

Excuse me for one moment,

and the Institutional

10

15

---_. __

and had opportunity

Investors

3

9

(

on that.

the Trustees

relied so

24

heavily on the support of the Institutional

Investors,

25

particular

cannot on the

._._'.....•... ~-

26

issue is at issue.

The Trustees

this

------------------------------~-~---one hand say that they rely on the support of the
JEANETTE

LAKE-MASON,
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1

(

2

Institutional

3

blocked,

4

understanding

5

the reliance

6

of discretion.

essentially

7
8

sword and shield, be blocked from

whether that support and, more importantly,
on that support, was appropriate

or an abuse

And I'll make one last point then clarification
based conversation

9

(

Investors and on the other hand we'd be

I had with Mr. Ingber.

There has been some discussion

about the

10

Countrywide

case and fact that the use of the subsequent

11

recovery

12

definition

13

an issue in dispute in that case.

14

spot-check.

15

the Countrywide

16

of the pooling and servicing

17

certainly

18

for a particular

19

pooling

20

proceeds

21

trusts, have a repurchase proceeds

22

don't believe that that's binding or precedential

23

way, and I don't think it's relevant

24

unique issue.

25

case.

definition

rather than the repurchase

was approved by Justice Kapnick.

proceeds

That was not

I've also made a

I haven't been able to look through all 530 of
poo~ing and servicing

agreements,

agreements

are different

from issuer to issuer, and even within the group,
issue.

I have not yet found

and servicing agreement
definition

a

Countrywide

that has a repurchase

in the way that these two, for the W&L
definition;

at all.

and so I

JEANETTE

in any

This is a

This issue simply was not argued in the

The last point, Mr. Ingber and I spoke.

26

but all

LAKE-MASON,
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1

(

2

make a clarification

3

agreement

4

that for now.
I have nothing further.

6

MR. HAWTHORNE:

and we'll leave it at

Your Honor, I represent

OW Funds.

7

And you had asked a question which I don't believe was

8

addressed

9

ask your indulgence

from my client's

standpoint,

and I want to just

for two minutes or less to address your

Honor's question.

11

Thank you.

12

Your Honor asked what was -- what didn't we get

13

in the production

14

Event of Default had occurred.

that would, we would want to show that an

What we got in the production

15

was primarily

16

limited to what was given to the experts and the documents

17

from a small group of decision makers who were talking

18

among themselves

19

very little.

20

information

21

it.

about the settlement.

Apart from that"

We got some public documents,
from Trustee websites

we got some

we had anyway.

That's

What's relevant to an Event of Default are

22

l

as your Honor requested,

5

10

c,

with respect to the scope of the

23

documents

that would show the knowledge

24

the banks, the Trustees,

25

problems with the servicing.

26

documents

about problems

of the trusts of
with the loans or

There's no reason those

would be found among what's been given to us.

JEANETTE LAKE-MASON,

CSR, RMR, Official
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2

reason

3

those

at all that those people

about

issues.

4

Now, that does sound like a large amount of

5

discovery.

6

that's

7

Institutional

8

have brought

How do you get at that?

There's

a large amount of discovery.

9

(

would be talking

Investors

no question

That's

are seeking

what the

in the suits that they

in the same theory.

We have tried very hard in Exhibit

10

and to give the Trustees

a narrowly

11

finding

without

12

whole ocean.

those documents,

defined

requiring

And I think we, respectfully,

13

A to give you
approach

to

them to boil the

take issue with

14

your Honor that this is a terribly

15

a terribly

16

told the Trustees

17

terms,

18

custodians

at each bank.

19

individual

settlement

20

each bank we're talking

21

further

custodians.

And taking those custodians'

e-mails,

22

running

them through

search terms is a completely

typical

23

and well defined

broad

request.

request.

If you work through

identified

a very narrow

In addition

custodians

way of performing

some search
set of

to the trust, the

they've

about maybe

It's not

it, we've

where to look, we've designed

we've actually

24

broad

already

a dozen

named, at

or fewer of

discovery.

We're not asking to boil the ocean.

We spent a

25

lot of time trying to come up with a very narrowly

26

approach

tailore

~-~~~-----._-~'---~~~---------------------~I.JEANETTE

to address
LAKE-MASON,

your Honor's

question.

CSR, RMR, Official

What aren't we

Court Reporter

35

Proceedings

1

(

2

getting,

what do we need, this is how to get it.
So that's -- with respect,

3

4

the perspective

THE COURT:

5

6

Respondent-Objectors'

moving

MR. WOLLMUTH:

8

THE COURT:

9

MR. INGBER:
Ingber,

in this.

Does this conclude

7

10

(

of my client

your Honor, that is

the

argument?

I believe

it does, your Honor.

Thank you.
Thank you, your Honor.

for The Bank of New York Mellon.

11

THE COURT:

12

The Respondent-Objectors

13

will even that out if you request
MR. INGBER:

14

How will you divide

questions.

16

then Ms. Patrick can have the remainder;

17

depends

I only have about 10 minutes,

Mr. Wollmuth

18
19

are we seeking.

20

question.

21

Trustees

22

discovery.

on your Honor's
15 minutes;

your Honor has for, for me.

asked in his presentation

so what

And I don't think he really answered

And the problem

with this motion

don't know what the objectors

24

with an obvious big picture

25

Trustees

26

to their pre-settlement

point;

are not seeking an order

LAKE-MASON,

and

but, again, it

that

is that the

are seeking in

And, you know, I think it's important

JEANETTE

We

that.

I think it depends

on what questions

the time?

took 40 minutes.

15

23

Matthew

to start

and that is, that the
from the Court relating

duties.
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2

As your Honor knows, and we've said this many

3

times,

4

Trustees

5

of reasonableness

6

entry

7

Honor recognized

8

to all of us, point blank, we're going to strike a balance

9

here.

we think the sole issue in this case is whether

in connection

or acted within

You're

to -- talking

10

Objectors

11

suing the Trustees

12

also said we, we should be willing

13

phrase

14

problems

15

a directive

16

that the Objectors

17

documents

18

same conference,

19

they're

-- everything

was appropriately

to the

of contract.

And your Honor

to give I think the

limited discovery

with the underlying

loans.

with respect

need to give specific

before

examples

that they want and an acknowledgment,

this is appropriately

22

not.

23

They're

24

least seeking,

They're

amount

and it's narrow; but it's

volume

'massive volume of data.

26

documents

they're

looking

LAKE-MASON,

here.

of data, or they're

asking the Trustees

25

that

just said, that

seeking -- and I'll get specific

seeking a massive

of

of data.

what the Objectors
tailored

that

at that

that, it was from the Objectors,

21

to

And now that followed

from your Honor at the conference

not seeking a massive

JEANETTE

when you said

that you would get if you were

for breach

I understand

and

And I think your

that at the last conference

not entitled

the bounds

with their evaluation

into the, into the settlement.

20

l

abused their discretion

the

to collect

They haven't

at

and review a

told us what specific

for that relate to problems

CSR, RMR, Official
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1

(

2

the underlying

3

than what plaintiffs

4

trustees

5

their actual document

6

point; and I'd like to focus your Honor on

And what they're

for breach of contract.

8

(Pause in proceedings)

9

MR. INGBER:

One" moment,

12

MR. INGBER:

against

And I think we can use

We have it.

if you need an

request,

I have --

Thank you.

And so this is, this is a discovery

13

motion.

There were a lot of arguments

14

substantive

15

our response

16

many, I'd like to focus really on the discovery

17

was filed.

objections.

19

for documents

20

from the 96 settlement

21

reviewed,

22

administered

"23

objections,

24

departments,

25

involvement

26

into the settlement.

custodians

whose

folks who managed

in the evaluation

period

files we've already
folks who

for

the trust

and even those who had absolutely

LAKE-MASON,

motion that

over a four-and-a-half-year

these trusts on a daily basis
years,

and we have

number three, they're asking

but also dozens of other custodians;

four-and-a-half

JEANETTE

request

generated

about the

Unless your Honor wants to hear

to their substantive

So document

18

this

please.

And, your Honor,

extra copy of the revised document
THE COURT:

is far more

request to, to demonstrate

THE COURT:

11

seeking

have sought in actions

7

10

(

loans.

and the decision

no
to enter

And they want us to run search terms
CSR, RMR, Official
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on all of this e-mail data.

3

And I can say that U.S. Bank has told us that the

4

number

5

it's not, it's not a very limited

6

department

7

but in any event, what they want us to do is apply these

8

search

9

produce

of additional

custodians

group of a trust

whose files they're

it's, it's completely

11

document

12

"JPMorgan

13

very, very broad search terms.

14

if we were to apply these search

15

custodians'

16

that have absolutely

request.

They say apply

and loan" or "JPMorgan

asking us to see;

nothing

And the problem,

19

with some specificity

20

be in a different

21

documents

22

sweep of the entire corporate

23

those documents

24

want --

terms such as

and mortgage."

Those are

And as a practical
terms to another

matter,
96

to do with this settlement.

request

at all.

what they were looking

position.

LAKE-MASON,

for, we would

require doing a full

trust department

exist, we would consider

to how many documents

If we knew

If there were specific

they wanted and it didn't

THE COURT:

JEANETTE

search

to any

as I said, is that this request

isn't linked to any document

25

untethered

files, we're going to get a ton of documents

18

26

so

everything.
Right,

17

l

would exceed two dozen;

terms to that data, and then they just want us to

10

(

custodians

Has your client
these search

to see if

doing that.

We

done any estimate

terms would produce?
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("

MR. INGBER:

2

estimate based on data that was already collected,

4

excludes data from the additional

5

tens of thousands

6

that was for one trustee; that was only a trustee for a

7

very limited period of time, for 25 percent of the relevant

8

period.

of additional

custodians;

documents.

I know from other matters

that

and it was

And I believe

in which my client is a

10

party that we're talk -- and this is, this is, this is

11

speculation

12

against all of this custodial

13

collecting

14

expensive

15

hundreds and hundreds of thousands

16

millions

17

an insignificant

because we haven't actually

data because

the process of

it in the first place is time consuming
and burdensome.

of documents

and

But we're talking easily
of documents,

for a single trustee;

maybe

so this is not

request.

19

to review it all after applying

20

standard are we deciding

these search terms, by what

whether to produce the documents?

21

There's not a document

22

THE COURT:

request.

Can you address what you've produced

23

on pages six and 16 of your opposition

24

documents

25

underlying

26

run these searches

And, again, if we were to collect it and we were

18

l

has done an

3

9

(

One of the trustees

there might be regarding

brief and what other

problems

with the

loans.
MR. INGBER:

JEANETTE LAKE-MASON,

Yes.

And let me start by saying,
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2

and I think your Honor knows this, our position

was that we

3

could have started

data and

4

information

5

reviewed

6

connection

7

that; we produced

8

JPMorgan

and gave to the experts.

9

obtained

additional

10

produced

to the experts.

11

produced,

that the settlement

and e-mailed,

custodians

information

with the settlement.

they e-mailed

reflected

all of the breach

14

the Trustees

15

passed

16

long as they related to the'se trusts.

17

THE COURT:

18

MR. INGBER:
plenty

20

important,

21

of data.

22

volume

23

loan.

Hundreds,

JEANETTE

reporting

that the Trustees

maybe

thousands.

in there,

substantial,

Their loan performance

investor

that

so

So

but what's

a substantial

of each individual

information

or problems

loans, that's going to be reflected
websites.

LAKE-MASON,

then

-- and I could go through the list

Loan tapes contain

26

notices

How many of them were there?

and there's

with the underlying

himself and said

All of them were produced,

of information

25

files that we

notices,

from investors

of data about the particulars

24

-- we

here.

I think corrected

along to JPMorgan.

from

And all of that has been

they did receive

there's

in

We have received

13

received

and

But we did go well beyond

data from our clients'

Mr. Wollmuth

19

received

all of the data that we received

and that's what's

12

(

and ended with the custodial

I'll speak for my client.
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1

(

2

take servicer

tapes which contain

3

all of that data is placed

4

website,

5

to see.

in a different

loan specific

on the investor

data, and

reporting

form, but it's there for investors

So when they say that they want more information

6
7

about problems

with the underlying

8

it is truly unclear

9

have the publicly

information,

10

breach

11

want the e-mail that's buried

12

employee's

What they're

really

13

investor,

14

with an underlying

15

not make an Event of Default,

16

not make a breach of a representation

17

entirely

18

reveal.

from a servicer,
loan.

saying

making

a comment

But a problem

21

significant

decision,

22

settlement,

perhaps

23

before

24

settlement

25

Trustee

26

one day somebody

-- a Putback

a proble

so it's

would even

effectively

asking

can make any

in this case there's

case pending

about

and warranty;

Trustees

in a repurchase

from an

with a loan does

that they're

the Court to set is that before

trust

with a loan does

a problem

20

They

is that they

from a borrower,

to us what those documents

And the standard

19

it, it,

they have the

in some corporate

files from somebody,

unclear

it's

to us what they have in mind.

available

notices.

loans,

a global RMBS

case pending

before

of that case, before making

your Honor, a
any decision,

the

needs to do a sweep of all of its files to see if

JEANETTE

is going to be able to argue that there

LAKE-MASON,
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1

(

2

was an Event of Default or an inference

3

the Trustee

4

standard,

5

an argument

6

unreasonable;

7

file saying Bank of New York has a great relationship

8

JPMorgan,

9

question

10

(

that there was an Event of Default and might make
later that the Trustee,

that settlement was

or that there's a document

buried in some
with

and that that's going to be relevant to the

settlement

is able to enter into a

in good faith.
The Trustees did not do a sweep of all of. the

e-mail

files in a corporate trust department.

13

realistic

14

if not years, to do that.

15

would be l60king for.specifically.

16

in discovery

that they would do that.

are looking for.

Wnat are the names of the types of

documents

that come upon a trustee's

19

Default is a subject of consideration?
MR. INGBER:

know what they

I, I don't know today

18

20

It's not

It would take months,

They wouldn't

what the Objectors

THE COURT:

17

desk when an Event of

This is a, this is a very important

21

point.

And if, if your Honor will, will indulge me, I want

22

to give a little background

23

because

on what an Event of Default is

I think there is a real misunderstanding.
THE COURT:

24

l.!

knew or should have known, which is not the

of whether the Trustee

11

.12

can be drawn that

Well, there's quite, there's quite a

25

complex legal issue there.

26

on the issue; but I, I think that is a complex issue of
JEANETTE

LAKE-MASON,

I'm happy to hear your position
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law.

3

(

MR. INGBER:

4

are well established

5

Default.

6

notice

7

complaints

8

allegations

9

reviews

Okay.

There are some things that

in the law with respect

Number one, there's

no such thing as inquiry

of an Event of Default.
filed against

by plaintiffs'

So news reports,

JPMorgan

and, of course,

to Events of

or others

defenses,

where there's

those loan file

side re-underwriters

10

re-underwriters,

11

They have no duty to review

12

doesn't

that gives the Trustee

13

the Trustees

in a position

and defendant

notice of nothing.

that information.

give any trust specific

tv shows,

information

of having actual

And it

that would put
knowledge.

So the, the, the gist of the Objectors'

14
15

that there was all this information

16

that JPMorgan

17

suggest

18

number

was a bad servicer,

arguments.

in the public domain

that does nothing

that there was an Event of Default.

That's

to
item

one.
And this is supported,

19
20

by the Second Circuit's

21

case that I think is cited in our brief; but they said, the

22

court said in that case that has to be -- in order to, to

23

prove

24

specific

25

that guts this notice

26

Default.

the case against

JEANETTE

decision

by the way, by -- we thin

a trustee,

breach or trust specific

LAKE-MASON,

in the Policemen's

Fund

there has to be a loan
default.

And I think

in the air theory of an Event of

CSR, RMR, Official
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THE COURT:

2
3

Scheindlin's

5

Scheindlin,

6

decision

7

dismissed

8

that was actually

9

Scheindlin

Judge

that was not at all -- we disagree

because

we think the complaint

on a motion to dismiss;

but in many respects,

a very good decision

embraced

because

the Second Circuit's

11

contract

12

loan, actual

13

specific

by the trustee,
knowledge

with the

should have been

order to prove the breach by the trustee,

Judge

holding that in
a breach of

there has to be evidence of a

of a loan specific

breach or a trust

default.
Where we disagree

with Judge Scheindlin

that the plaintiff

is with

15

her conclusion

16

into the complaint

17

whether

18

or trust specific

19

notion in those cases that all of this information

20

public domain

21

actual knowledge

in that case threw enough

to allow discovery

there's actual knowledge
defaults.

into the question

But she didn't

with constructive

of

of loan specific breaches

is actu~l knowledge;

THE COURT:

22

l

That's interesting.

10

14

on Judge

recent decision?

MR. INGBER:

4

(

And what is your position

embrace the
in the

that would conflate
knowledge.

And you must also disagree

with my

23

decisions

in the RMBS Putback cases about the pleading of

24

discovery

of breaches
MR. INGBER:

25
26

specifically
JEANETTE

of representations

and warranties.

Well, our view -- and I'm not sure

which, which cases you're talking about; but

LAKE-MASON,
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1

(

2

our view on discovery

3

contracts

4

the recent Second Circuit's

5

cases, Judge Daniels in the Southern

6

case involving

7

discovery

most importantly

(

in light of the

and the case law, in particular
decision,

and there's
District

u.S. Bank and Citi, discovery

based on constructive

other

ruled on a
is not

knowledge.

Because of what the contracts

8
9

is that, especially

say -- and I could

get into this -- and what the case law says, discovery

10

to be in this, in the context of these RMBS cases, loan

11

specific

12

The contracts

13

representations

14

effect on certificate

15

parties.

and trust specific;

17

and there's a reason for that.

require parties

who discover

and warranties
holders

breaches

that have a material

of
adverse

to give notice to other

If a trustee doesn't

16

has

have loan specific

knowledge

of a breach, what kind of notice does the trustees

send?

If there's an -- if there's a lawsuit against

18
19

JPMorgan

that says there's a, there's,

20

there's allegations

21

and JPMorgan

22

no, no, there's not, the trustee

23

in fact there is a breach.

24

article

25

bad, what's the trustees

26

information

of a breach

is defending

and there's

there's,

-- and, and,

that lawsuit and they're saying,
can't send notice saying

Or if there's,

that talks about how JPMorgan's

JEANETTE

there's,

supposed

if there's a, an

underwriting

was

to do with that

when they're sitting down to write that notice?
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2

They can't write a notice that says we read in the New Yor

3

Times that JPMorgan's

4

Therefore

what?

6

the representation

7

to identify

8

specific

9

and adverse effect on certificate

and warranty

do if the trustee is unable

a specific loan with a specific

representation

and warranty.that
holders?

That is loan specific information.

11

Constructive

12

bad underwriter

13

contracts

14

it's discovered

15

So I'm digressing

17

knowledge

breach of a

has a material

10

that, that JPMorgan was a

doesn!t allow the Trustee to do what the

would otherwise

require it to do if it has, if

a breach of a representation

and warranty.

a little bit.

THE COURT:

16

I'm afraid I have caused you to

digress.
MR. INGBER:

18

I know.

It's a topic though that I

19

enjoy talking about because I feel very strongly that we

20

are right on this issue.

21

THE COURT:

22

MR. INGBER:

23

THE COURT:

24
'

of the loans was bad.

What does the, what does the seller, the maker of

5

~.

underwriting

Mr. Wollmuth's

document
JEANETTE

But here's
Excuse me.

Can you address

bucket, his bucket.

MR. INGBER:

25

26

Yes, it's very important.

exceptions

The list of -- he talked about

and the -- none of what he said is a,
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2

is a servicer

3

breach

4

seller breach,

5

other conditions

6

Default.

a distinction

and warranty,

and a materialservicer
are satisfied,

8

representation

and warranty,

9

it's not an Event of Default.

between

a

right, which is a

breach,

which,

if

could lead to an Event of

So the fact that JPMorgan

may have breached

that's.not

a servicer

the

issue;

The fact that the depositor

10

failed to deliver,

11

certain mortgage

12

that's not a servicer

13

responsible

14

Trustee.

if this is true, failed to deliver

15

he said has nothing to do with the question

16

Event of Default had occurred.

files to the Trustee
issue.

for delivering

or to the custodian,

The servicer

those mortgage

It's just not a servicer

An Event of Default

17

isn't
files to the

responsibility.

So what

of whether

an

is defined very simply as a

18

failure

to perform by the master

19

respect

the covenants

20

agreement,

21

certificate

22

days after a notice is sent to the master servicer of this

23

material

servicer.in

and agreements

holders,

material

set forth in the

has to have a tier and adverse
it has to continue

effect on the

unremedied

for 60

breach.
And the Trustee

24

l

And there's

of a representation

7

(

issue.

-- this is critically

important.

25

The Trustee doesn't -- is not deemed to have knowledge

26

an Event of Default unless it has actual
JEANETTE
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2

many cases it has to have written

3

of Default.

4

(

There's

of an actual Event

-- and, and the, the point of that is

5

that there can't be gray area about whether

6

Event of Default.

7

there's

8

certificate

9

right to direct

Certain

holders.

there's an

things need to happen

an Event of Default.

Notices

The certificate

the Trustee

when

need to be sent to
holders

post-Event

have the

of Default

to

10

replace

11

discretion

12

master

13

can.'t be gray.

14

e-mail

15

we think JPMorgan

16

contract,

that that gives rise to an Event of Default.

17

doesn't.

There are very specific,

18

that have to be satisfied

19

default,

the master

servicer.

can consider

servicer.

The Trustee

whether

acting

in its

or not to replace

It has to be black and white.
It can't,

somewhere

20

buried

the
There

it can't be that there is an

in the files of the Trustees

is a bad servicer

before

and breached

saying

the

very specific

It

conditions

there is an event of

So none of what they have asked for with any, I

21

guess with, with some more specificity

22

exceptions,

23

question

24

l

notice

has anything

of whether

appropriately

26

overly burdensome
JEANETTE

there is an Event of Default.

limited,

to provide

documents

that are

that are not -- won't result in an

process

LAKE-MASON,

to document

to do with, in our view, with the

So we are willing

25

relating

to get these documents
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2

don't think any of what they're

3

of what they're seeking is relevant;

but in the interes~ of

4

moving

willing

5

something

6

our backs.

things along, we're certainly

c

Excuse me.

What are these documents

that nobody will name?
MR. INGBER:

9

(

to, to, to do

here; but we're -- we have our hands tied behind

THE COURT:

7

8

seeking is relevant or much

I don't know because

I don't

10

believe

11

there are any Events of Default in these trusts.

12

Trustee had actual knowledge or written

13

of Default,

14

would be aware of that fact.

15

would have to take.

16

was an Event of Default, then, then there would be notices

17

given to certificate

18

be -- if there were notices of non-performance

19

investors

20

if there were Events of Default. that arose out of them, we

21

would be aware of that.

22

my client, to say we'll give you documents

23

we don't believe there's any Events of Default in these

24

trusts.

25

26

-- I'll speak for my client.

We don't believe
If the

notice of an Event

someone in our default administration

There would be steps that

If there was no question

holders.

group

There are none.

that there

There would
given by

to the Trustees, we would be aware of that; and

But it's hard, at least for, for
X, Y and Z when

So I don't, I don't have an answer for, for, for
what we should be turning over to them without some
JEANETTE
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2

guidance

3

is that
THE COURT:

4

are.

6

of Default, and the Respondent-Objectors

You have a legal position

7

MR. INGBER:

8

THE COURT:

disagree

--

Right.
-- with your understanding

~f the

I am asking if there were an Event of Default,

11

what would the documents

12

be looking at?
MR. INGBER:

13

be called that the Trustee would

There would be, there would be start

by --

THE COURT:

15
16

that there were no Events

law.

10

14

What we've heard

Well, you know what the documents

5

9

(

from them about what they want.

I don't want to put you in a bad

position.

17

MR. INGBER:

18

THE COURT:

19

Respondent-Objectors

20

uncomfortable

No.
It is not your burden to frame the
discovery

answering

MR. INGBER:

21

requests;

that question,
It's.not

answering

so if you are

you can say so.

that, it's not that I'm

22

uncomfortable

23

difficult

24

hard, it's hard to figure out really what, what they want;

25

but let me try.

time answering

the question.
the question

I'm having a
because it's, it's

As I said before, if there were, if there was an

26
JEANETTE
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2

Event of Default,

3

certificate

4

we will produce

5

they're

6

speak for my client.

holders.

So to the extent

given to
there are notices,

them; I don't think there are any, and so

going to be disappointed.

7

(,

there would be notice

Could be wrong.

I don't believe

If there was a specific

there are.

notice

of non-performance

8

that was sent by a, a group of certificate

9

representing

25 percent

I'll

of the holdings

holders

or whatever

the

10

requisite

11

make an Event of Default; but one can argue that it, it, it

12

at least could start the process

13

to an Event of Default ..

threshold

14
15

is in these documents,

Many of these notices
-many cases unsubstantiated

16

documents

17

thinking

18

Default.

that eventually

are allegations,

allegations;

that might put a Trustee
about the question

19

The Trustee

of whether

and in

where it's

there is an Event of

has no duty -- and this was Justice

Freed in the, in the Magten

21

papers.

22

there is or is not an Event of Default.

23

up a trustee

24

a servicer

25

Trustees'

26

the agreement,
JEANETTE

could lead

but those are

in a position

20

The Trustee

that does not

case that we cited in our

has no duty to investigate

whether

If someone calls

and says we want you to look into whether

breach,
duties

that is not the Trustees'

are those that are defined

those that are specifically

LAKE-MASON,
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1

2

agreement.

3

there is no duty to investigate.

And the case law is very well established

4

(

So the documents

that

5

I, I can come up with right now, and maybe I'll come up

6

with documents

7

colleagues,

would be the notices

8

certificate

holders most importantly;

9

but, you know, arguably could fall within a very broad

later after speaking

to my, my trustee

that were sent to
and less importantly,

10.

scope of relevance,

notices of non-performance

11

if other conditions

are satisfied

12

established

13

notice of non-performance,

14

Default.

15

that, again,

and there is somehow it's

that there is truth to the allegations

in the

that could lead to an Event of

And I, and I can say -- I think I speak for all

16

the Trustees,

17

we've searched

18

documents

but they'll correct me if I don't --that

19

we will confirm that; and if we need to do a further

20

search, we'll do that; but that's what the Event of Default

21

document

for those types of documents;

and if those

existed, they would have been produced.

universe we think should be confined

We will,

to.

I have much I could say about the conflict

22

l

that -- the only documents

that

23

allegations

24

think I've gone my time; and I'm happy to defer to, to

25

Ms. Patrick, unless you have specific

26

other issues.
JEANETTE

and everything
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(

2

Thank you, your Honor.

3

MS. PATRICK:

4

Patrick,

for the Institutional

Investors.

6

were raised by the Objectors;

the question

7

communications,

that is ~ought'regarding

8

allocation

9

about the distribution

the discovery

of mediation
the

formula across the trusts, and then the argument
within the trusts.

Let me start with the distribution

10

one because I

11

think it is in many ways the easiest one to resolve.

12

investors

13

information

they seek is subject to the attorney-client

14

privilege.

They overtly seek my advice to my clients and

15

internal work product analysis of the distribution

16

the trusts to the extent that it exists.

17

not have this information.

18

Trustees did not have it, and it is also not relevant.

seeking that inf~rmation,

W&L, concedes

The

that

within

The Trustees did

It's undisputed

that the

This issue that W&L raises has two contractural

19

c.

Kathy

Your Honor, I will speak to the three issues that

5

(

May it please the Court.

20

provisions,

one in the Settlement

Agreement

21

Pooling and Servicing Agreement.

22

that those provisions

23

pure question of law for the Court to lay those contracts

24

side by side, next to one another,

25

distribution

26

or not.

There is no allegation

are ambiguous

down the waterfall

in any way.

It is a

and decide whether the

conforms

There is no need for discovery

JEANETTE LAKE-MASON,
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2

It is not relevant.
But importantly,

3
4

clients

did not place their privileged

5

counsel

in issue simply because

6

settlement,

7

communications

in issue simply b~cause

8

on that basis,

as it pertains

9

as they call it, the investors'
was not provided

11

think 3l0l(b) precludes

and our

communications

they appeared

any more than W&L places

10

with

to support

a

its privileged
it objects.

to the distribution

to the Trustees

And so
analysis,

interrial.analysis,
and is privileged,

which
we

that discovery.

As it pertains

12

(

it is privileged;

to the mediation

communications,

13

your. Honor, we make three arguments.

The first argument

14

that that information

to any issue in this

15

case.

16

considered

17

and California

The second

is that that information

privileged

from discovery

of the distribution

Excuse me.
methodology

20

MS. PATRICK:

21

THE COURT:

22

MS. PATRICK:

Was the internal analysis
provided

to the mediator?

Please, continue.
The third argument

extent the Court concludes

24

California

25

governs.

is that to the

there is conflict

between

and New York law on this issue, ,California law

Discovery,
JEANETTE

under both New York

No.

23

26

would be

law.

THE COURT:

18
19

is not relevant

is

LAKE-MASON,
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is framed by the ultimate
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2

issue to be decided by the Court.

3

this issue of settlement

4

decided by the Court is whether

5

reasonably

and within their discretion

6

requesting

and being denied access to the settlement

7

communications,

8

in his report, to evaluate

9

voluminous

communications,

acted

when, after

as Professor

the settlement

other information

Fischel notes

based on the

that was available

That is the relevant question.

11

The First Department

to

the issue to be

the Trustees

they proceeded,

10

to them.

has made clear that it is

12

not the task of the court to decide whether we agree with

13

the trustee's

14

ensuring

15

that the conduct constituted

16

making

17

trustee's

18

not available

judgment.

Rather, our task is limited to

that the trustee has not acted in bad faith, such
an abuse of discretion.

that inquiry, the court is not permitted
exercise of discretion

by information

20

also the holding of the LNC Investments

21

Circuit.
So properly

22

23

Objectors

24

settlem~nt

25

Trustees'

26

Instead,
JEANETTE

In

to test the
that was

to it at the time.

That is the holding of the Costello

19

l

And as it pertains

It is

case in the Second

framed, the issue is not, as the

would have it, whether
is fair and reasonable.

this Court agrees the
No part of the

relief asks for your decision
the. issue as it pertains
LAKE-MASON,

case.

on that point.

to this motion,

is

CSR, RMR, Official Court Reporter

56
1

(

Proceedings

2

whether

3

the mediation

4

as to constitute

5

regard,

6

communications,

7

have and did not review.

8

categorical

9

communications

the Trustees'

communications

to proceed

without

was so obviously

an abuse of discretion.

no part of that is measured

10

(

decision

access to

unreasonable

And in that

by the content of those

which, by definition,

the Trustees

You have my affidavit

about the fact that the substance

did not

that is

of those

was not shared with the Trustees.

And against

that, the Objectors

have come forward

11

to argue effectively

12

make a claim that there has been a waiver

13

privilege,

14

their pleading.

15

focus on that e-mail because

16

of those communications

17

The Objectors

three points.

The first point is to
of that

and they cite an e-mail which they attached
And I think it is important
it confirms

that the Court

that the content

were not disclosed

to the Trustees.

seize on the term "briefed;"

18

what it says is, From the outset of the negotiations,

19

negotiations

20

clients

21

with JPMorgan

22

for the Trustees,

and JPMorgan

23

ultimate

concerning

24

with the Trustees.

25
.26

with JPMorgan

would be willing

decision

of those communications
LAKE-MASON,

but
our

a transaction

our

We have been clear

that we speak only for our clients

So the evidence

JEANETTE

have concerned

to support.

to

understands

any proposed

and not

that the
resolution

rests

before you is that the substance

was not disclosed.
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1
2

that you should invade the California

mediation

privilege

3

assumes

investors

who entered

4

into a mediation

5

concerning

6

to support but that would bind no one, are not entitled

7

the benefit

8

their contract.

that predominantly

with a California

the scope of a resolution

of the California

to

law they chose to govern

in which the Court could

reach that decision

11

New York law was so dramatically

12

would violate

13

California

14

essentially,

15

subject to California

16

would have you compel the mediator

17

have you compel our clients, who were parties

18

California

19

communications

20

that information.

is if the Court were to conclude
to the contrary

that

that it

the public policy of New York to permit that

mediation

privilege

to be upheld.

~nd so

what they would say is a California
statutory

agreement,

to disclose

to testify.

parties making

this motion,

23

fact of a privileged

24

content of the privileged

25

it.

26

fact that we disclosed

to that

never had access to

But as Ambac, one of the
of the

does not disclose the

communication,

That's the Ambac against Bankers

LAKE-MASON,

They would

knows, The disclosure

communication

they

their mediation

even though the Trustees

22

mediator,

bar on privilege,

Now, they argue waiver.

JEANETTE

mediator

they would be prepare

10

21

l

agreement

The only circumstance

9

(

California

to the Trustees

nor does it waive

Trust case where the
that we were engaged
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2

in a mediation

3

unless there is evidence that those communications

4

disclosed.

5

You .have my affidavit

6

Separately,

communications

and you have the agreement.
New York protects

communications.

8

recognizes

9

given you the cases in our brief,

these

We have given you the case law that

that mediation

is to be respected.
including

We have

First

10

Department

11

And against that their argument

12

not look at 3101(b), which is referring

13

should not look at 4574 -- I've transposed

14

admissibility

15

should rely on a case called Hauzinger,

16

for which they cite the Court of -- the intermediate

17

Appellate

18

decision.

decisions,

upholding

of settlement

decision

the mediation

privilege.

is that the Court should
to privilege,
it -- about the

communications,

but instead

a case they cite

and ignore the Court of Appeals

In that Hauzinger
disavowed

case, the Court of Appeals

20

specifically

21

deciding

22

wake of that, we challenged

23

come forward and cite any case after Hauzinger

24

denied the mediation

25

pre-Hauzinger

26

communications
JEANETTE

were

And they concede there is not, there is not.

7

19

l

does not waive the mediation

that rationale,

whether a mediation

privilege

said that it was not
existed.

the Objectors

privilege.

And in the

in our brief to
that had

They responded with two

cases and one case in which settlement
were ordered to be disclosed;
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2

that decision

3

than it has; and, importantly,

4

is no discussion

cryptic is to, is to afford it more length
even in that decision

of the question

5

So where are we?

6

There is no question

there

left open in Hauzinger.

that these parties,

who were

7

negotiating

8

that bound no one other than themselves,

chose to proceed

9

under California

law in New York

a settlement

law.

they were prepared

There is abundant

10

that protects

11

settlement

12

finding in this proceeding

concerning

13

nature of the negotiations

or the settlement

14

at all.

15

and here that cannot be measured

16

communications,

17

the confidentiality

communications.

to support, but

of discovery

of

There is no request for a
the arm's-length
negotiations

Indeed, the only issue is the Trustees'

conduct,

by the content of those

so they are not discoverable.

The other argument

that they make concerns

the

18

allocation

19

There are a couple of points about that that we should

20

address.

21

formula, what they loosely call the Haircut.

As it pertains

to the Haircut, although

you did

22

not hear it in their opening argument,

23

to be that our clients were laboring under some form of

24

alleged disabling

25

relevant.

26

conflict

that makes that information

First and foremost,
JEANETTE LAKE-MASON,

their theory seems

there are 22 investors
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2

this case supporting

3

Mae and Freddie Mac, who are among

4

accurately

5

purchased

6

mission

7

United

8

but the fact that words are slung does not make discovery

9

about our clients'

10

described

of increasing
States.

relief

13

settlement?

15

motivations

Of course,

Of course,

As Trustees

16

their

home ownership

in the

relevant;

and no part of the

to that.
do their experts

support

for the, for the

the fact of the Objectors'

they did.

they are to decide

settlement

18

does not make the underlying

19

relevant

20

relevant.

21

it is by definition

22

investors

23

of these securities,

24

appeared

25

obtain

is in the best interest

any more than the motives

whether

the

of all holders;

motives

but that

of our clients

of these Objectors

People support or oppose

the settlement

in their best interest.

are

because

And the 22

here, a very large group that holds $20 billion
a large and diverse

here to support a settlement

in the form of a non-binding

JEANETTE

not

who

to facilitate

consider,

17

26

holders,

they do.

Do they consider
opposition?

Fannie

I could go down the list of our clients,

the fact of our clients'

14

investors

and expanding

Do the Trustees
consider

the largest

securities

sought here is pertinent

12

They include

as speculators,

mortgage-back

11

(

the decision.

group, has

that they helped

offer.

That's it.

We went out and got an offer.

And what did the

LAKE-MASON,
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1

(

2

trustees

3

consideration

4

basis.

5

trust A as opposed to trust Q is irrelevant

6

Q, the experts and the Trustee looked at the cash

7

consideration

B

this amount reasonable

9

is not relevant to the individual

10

do with that?

to each trust on a trust by trust

as is evident in the pleading,
or not.

cash offered to
because trust

and said is

So the allocation
decisions

the Trustees

But I should say that as is true of much that has

12

been said on this motion,

13

allegations

14

disproportionately

15

false.

16

they term them, are 14 percent of overall losses.

17

Twenty-one

18

trusts, a larger percentage

19

whole.

20

because no part of the decision

21

alleged conflict of interest.

23

formula

made.

22

(

available

How the formula led to the specific

11

(

'They looked at the cash

it is also true that their

that our conflict,

our clients are

waited in the "non Haircut trusts" is

They have our holdings.

The Haircut trusts, as

percent of our clients'

holdings

than their iteration

But, of course, that's not relevant,

THE COURT:

are in those
in the

doesn't matter

here concerns our clients'

There are nine trusts affected by the

so called Haircut; is that correct?

24

MS. PATRICK:

25

THE COURT:

26

MS. PATRICK:
JEANETTE

LAKE-MASON,

I think that's right, your Honor.
And what is -I think, your Honor, it's actually
CSR, RMR, Official
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2

there are nine trusts held by the Objectors.

3

total of 57 trusts

4

applies.

5

THE COURT:

6

MS. PATRICK:

7

THE COURT:

8

(Pause in proceedings)

9

THE COURT:

10

12

applies?

Yes, your Honor.
One moment,

please.

What is Exhibit

MS. PATRICK:
it to mind

Your Honor,

from memory.

P to the Fischel

Do you have it there?

14

MR. INGBER:

I do.

15

MS. PATRICK:

Yes.

16

THE COURT:
about the holdings

18

I'm afraid

I can't call

I apologize.

13

17

l

To which the Haircut

to which it

report?

11 .

.(

in the, in the universe

There are a

What does that show, if anything,

in the Haircut

MS. PATRICK:

trust?

Yes, your Honor.

So what it would

19

show if the Objectors

wanted to use this exhibit,

20

could take the list of the trusts

21

applies,

22

lists the holdings

23

look at page two of seven, for example,

24

clients

25

opposing

26

could look at, look at the fourth one down, BSABS 2006-2,

they could correlate

JEANETTE

to which the Haircut

it with this exhibit which

of the supporting

have 25.06 percent
certificate

LAKE-MASON,

is they

investors.

So if you

BSABS 2005-TC1,

our

of that trust, and there were

holders didn't

have any there; but you

CSR, RMR, Official
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1

2

there the opposing Objector,

3

held 12.81 percent and our clients

4

they have all of our clients'

5

the settlement,

6

trusts.

!

that are subject to the Haircut,

8

14 percent

9

will show that 21 percent

10

opposing

holdings

in those

losses in the trusts

which is a total of

losses; and if they add it up, it
of our clients'

holdings

are in

It is not disproportionate.

As it pertains,

11

your Honor,

12

which is the discoverability

13

prior to the settlement,

14

information

15

How and when each of 22 separate

16

securities

17

case; and that discovery

18

produced.

to one last point,

of holdings

from five years

there is no part of that

that is at all relevant

is simply not relevant

in this proceeding.

investors

purchased

to any issue in this

should not be ordered to be

It is true that we asked for and obtained

19
20

discovery

21

settlement

22

accepted,

23

but what investors held five years before this settlement

24

was even contemplated

relative to holdings
was announced

understanding
JEANETTE

as of the date the

and as of the date it was

as that was relevant

THE COURT:

25
26

So

as of the date of.

they can look at the holdings

of the overall

holders

held 36.92 percent.

They can look at the overall

those trusts.

certificate

to standing

is not relevant

to any issue.

Can you tell me what your

is of what Triaxx's

LAKE-MASON,

to appear here;

argument
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1

2

relevance

of the 2008 and 2009 holdings?
MS. PATRICK:

3

4

our clients

5

speculated

6

the midst of the financial

7

a/ quote, what he described

9

by buying

as a windfall

will get

profit.

will not receive a

than any other similarly

10

situated

11

here.

If you hold an A1, you get what the A1's

12

will get what they get.

13

order the discovery

14

going to measure

15

issue concerns

16

not consider,

17

investor

18

owns them and what do they think about it.

If you hold an A2, these are tranche

securities,

you

But it is not a basis on which to

to say that five years before we're

-- I frankly am baffled

the Trustees'

actions;

by it because this

and the Trustees

did

nor should they, why or when any particular

purchased

the securities.

They just consider

And from our perspective,

the assertion

20

clients got some sort of windfall

21

uniform,

22

Met Life insurance

23

Mac, Fannie Mae.

24

have different

reasons and different

25

doesn't matter

to any issue that is relevant

26

the fact of our clients'
JEANETTE

is that

some of them in

crisis and, therefore,

that is greater

holder.

their argument

there are 22 of them, allegedly

in these securities

distribution

19

(

collectively,

Of course, our clients

8

(

I understand

profit

that our

when they are not

there are 22 of them; the Gates Foundation
is one, PIMCO and BlackRock,
It isn't they -- presumably,

LAKE-MASON,

support

purchase

is one,

Freddie
all of them

patterns.
here.

for the settlement

CSR, RMR, Official
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1

2

was considered

3

so the fact that we bought or did not buy on any particular

4.

day is not relevant.

THE COURT:

8

MS. PATRICK:

9

MR. SACKS:
for JPMorgan

Thank you.
Thank you, your Honor.
Morning,

your Honor.

Robert Sacks,

Chase.

12

DOJ complaint.

13

production

There's no basis, your Honor, to order its

14

any issue and really goes far afield of permissible

15

discovery

16

of the Trustees.

in this particular

in this proceeding

17

l

your Honor, unless you

I'll take one minute of your time on the draft

11

(

case.

It's not relevant to

which focuses on the.conduct

This is a settlement

communication.

a draft complaint,

19

The DOJ presents

it as part of their settlement with

20

JPMorgan

It's not evidence

21

evidentiary

22

between

23

this proceeding.

24

complaint.

Chase.

but it's a settlement

It's called

18

value.

communication.

of anything.

Going into the settlement

DOJ and JPMorgan Chase is entirely

25
26

And

have questions.

7

io.

not the reason for it.

I have nothing further,

5

6

by the Trustees,

The Trustees

It has no

discussions

inappropriate

in

did not have the draft DOJ

What the Trustees did have, however, ahd what the
Objectors
JEANETTE

also had, what everyone
LAKE-MASON,

had, is ample publicity
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1

(

2

about the massive

3

settlement

4

as part of that.

5

all considered

6

the Objectors

7

Trustees

8

There's zero basis to go into this,. which really is not

9

relevant.

agreement,

that was entered into, the

and a stipulated

statement

That was all available

by the Objectors,

of facts

to them.

-- I'm sorry -- it was all considered

and considered

It was

it was all considered

by the Trustees

by the

tried to avoid

11

being here at all today.

12

discovery

We went out of our way to provide

13

relevant to the issues.

14

reports, we gave them due dilig~nce

15

other database

16

the line, your Honor; we think it's entirely

17

and this ought to be denied, particularly

18

complaint,

but also their request for any documents

19

referenced

in the complaint.

20

and really, really goes far afield, your Honor.

we think is not

clearly not in any way
We gave them reunderwriting

information.

reports, we gave them

But this really goes beyond
inappropriate,

not just the

That is ambiguous,

21

Thank you.

22

THE COURT:

23

(Pause in proceedings)

24

MR. WOLLMUTH:

uncertain

One moment, please.

I'll be very brief, your Honor.

25

You had asked Mr. Ingber about the three buckets that I

26

mentioned,

the document delivery

JEANETTE LAKE-MASON,

by

and .their expert.

We heeded your Honor's direction,

10

(

settlement

failures,
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1

(

2

underwriting

problems.

notice.

failures,

4

issue of constructive

5

knowledge

6

them.

And it also gives that knowledge

7

master

servicer,

8

know those documents

9

knowledge,

10

of what documents

are missing.

as provided
continue

there's no

The Trustee has actual
It tabulates
directly

to the

for in the agreement.
to be missing,

because the loan schedule

They

actual

is never amended.

That's one.
Two, as to constructive

11

notice, okay, a solid

12

wall of authority.

13

courts; you know, Judge Pauley, Judge Koeltl, Judge

14

Forrest,

Not just Judge Scheindlin,

15

concluded

16

that there have been Events of Default;

17

discovery

a judge in the Western
it is plausible,

should proceed.

18

l

compliance

As to the document delivery

3

(

problems,

many other

District of Oklahoma,

have

based on the public information,
and, therefore,

That's the case here.

The question your Honor posed to Mr. Ingber, how

19

much data was revealed by the search terms they requested,

20

he couldn't

21

every single case.

22

documents.

23

but we got no answer.

24

telling the Court our search term is like JPMorgan.

25

overbroad,

26

he ignores.
JEANETTE

answer.

And that's the way we handle it in
Dave, that kicked back eight million

And I agree that's too much, let's narrow it;
And in fact, he made the mistake

and it's not true.

There is a conjunction

in

That's
that

It's JPMorgan and Event of Default, JPMorgan

LAKE-MASON,
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1

(

2

and representation

3

conjunctives

4

getting

5

custodians,

6

haven't

.7

8

narrow the scope.

or breach.

or maybe we need another

cooperated.

We think those

And if it doesn't,

too many hits, tell us why.

they're

Maybe we have too many
conjunction.

But they

They've given us only what your Honor

says is not enough, which is wha~ they've

given their

experts.
When you heard him say, you asked him what about

9

(

and warranty

10

the stuff on page six, what's that stuff, he said it's what

11

we gave our experts and it's what's on the website.

12

that's what you told them was not enough.
Next, as to Ms. Patrick and the waiver question,

13
14

I do invite the Court to look at Exhibit

15

reply affidavit.

16

THE COURT:

17

MR. WOLLMUTH:

18

THE COURT:

Yes.

Can you address Mr. Ingber's

statement

that if there were documents

20

of Default they would have ~een notices

21

holders

22

certificate

or possibly

1 to the Ledley

Excuse me for one moment.

19

relating

to Events

to certificate

notices of non-performance

by groups of

holders.

23

MR. WOLLMUTH:

24

I don't understand

25

And

Yeah.
that decision,

and I think

it's wrong.
If -- say there is an e-mail from servicer

26

JEANETTE
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1

(

2

trustee;

it says, boy, this loan is terrible,

3

have never been granted.

4

doesn't give notice, it's an Event of Default.
agreement

like QVT, my client, or insurers

says to

6

investors

7

client, get notice of that fact; so I don't understand

8

comment.

9

the PSA is exactly what we're complaining

like Ambac, my
his

In fact, the lack of notice among the parties to

10

the signal flare.

11

The'Trustee

about.

The trust is not operating

That's

as it should.

needs to take steps to fix it.

Our point is despite actual

12

(

If nobody puts that loan back or

Nothing in the governing

5

it should

knowledge of these

13

problems,

14

known the Trustees

15

notice disclosed,

16

has actual notice of these problems,

17

document

delivery

18

mortgage

crisis after the government

19

cases, I mean, Deutsch Bank, they're an infamous sponsor,

20

they're also a Trustee.

21

problems

22

Wells Fargo.

I mean, it's not that -- you know, Wilmington

23

Law Debenture

were brought in after the fact.

24

trustees were in it from the darkest days of the crisis and

25

were key players

in causing it to happen.

26

I don't get it.

And it's not true, and he hasn't shown you

JEANETTE

which Judge Forrest said once it became widely
should have picked up the scent and
Judge Scheindlin

agreed, when the Trustee
as it does with the

failures and it does with respect to the
investigations

They don't know there's actual

on a systemic basis with the loans?

LAKE-MASON,

and the
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1

2

it's true.
They should tell us our request

3

If

4

it is, we'll try to narrow

it; we'll work with the Special

5

Master;

to this information

6

abuse of discretion

7

not to let us have it.

but we're entitled

9
10

point.

And it would,

Now, Ms. Patrick

8
Honor's
have,

question?

If not, I'd like to try more.

Ms. Patrick

said the information

to the Trustees.

13

relying

14

of these investors.

15

They made the best deal for themselves

16

for them.

It's kind of the point.

almost exclusively

17

But if I

is not available
The Trustees

on the negotiating

Nobody

is questioning

Was it fair and balanced
That's

it would be error

said -- did I, did I answer your

12

18

to test the

I'll move on.

11

(

is too broad.

are

wherewithal

their motives.

as they could.

Good

for all investors?

what we want to test.
And when they say, you know, the Trustees

19
20

have access to this mediation

21

a question

22

have briefed

23

Trustees,

24

in a meeting

25

PIMCO's

of fact.

that is at least

If you look at her e-mail,

you before

-- We, speaking

We have briefed

you before

with the mediator

offices

information,

it says, We

to all the

on the mediation;

and another

meeting

JEANETTE

at

in New York.

Does she expect us to accept that nothing

26

didn't

LAKE-MASON,
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2

substance

3

going pretty well, we'll get back to you soon?

was discussed,

4
5

That's not the way the world works, and we're at
least entitled

6
7

another meeting

8

That's also in this e-mail.

with the mediator

Again,

10

nothing of substance

11

have any questions

12

partners,

was discussed?

regarding the mediation,

If you

ask me or my

and we'll answer.

13

But why didn't -- if the Trustees

14

questions,

15

information

17

in New York next' week.

And, finally, she invites the Trustees,

why didn't they?

16

never asked

And if they did, what

was supplied to them?

Last, there is no general mediation

privilege

in

New York.

18

Mike, could I have that case?

19

We would just direct your Honor to the reply

20

brief.

The case in particular

21

First Department

22

when it's offered to test the reasonableness

23

settlement.

24

l

to test it.

She also said, We will further brief you in

9

(

that they only said, eh, talks are

2005.

is American

Mediation

As I said in my opening,

25

show JPMorgan's

26

but we can certainly
JEANETTE

Reinsurance,

information

is admissible
of the

we couldn't

use it to

liable for putting bad loans in the trust,

LAKE-MASON,

offer it to show whether
CSR, RMR" Official
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1

(

2

settlement

was reasonable.
And last, your Honor,

3

(

4

was never briefed

5

communication.

6

offered

that this is somehow

7

The truth is, as Ms. Frankel wrote,

8

map of discovery

9

power.

That was a recently

obtained

thought of argument

ever ask for.

11

defined

12

attached

13

therewith.

documents,

by the DOJ using its subpoena
that we' could

the draft complaint

or the referred

Thank you, your Honor.

15

THE COURT:

16

We are going to take a ten-minute

18

motion.
In addition,

that counsel

please,

sequence

21

have any problem

22

.one 'of my law clerks assist you.

23

were filed before the three motions

24

u'nderstand it.

26

identifying

Master,

JEANETTE

them by number,

If you

I will have

Those were motions

that

that I heard today as I

if you have an agreement

would you be prepared

LAKE-MASON,

During

confer on the W&L

18 and 19 have been withdrawn.

And, finally,
Special

recess.

confer on whether motion

20

25

involved

Thank you.

I would request

numbers

and the

documents

14

the recess,

the road

And we've asked for a very finite concretely

set of documents,

17

by Mr. Sacks.

it describes

There is nothing more streamlined

10

it

a settlement

for the first time at oral argument

19

l

as to the DOJ complaint,

as to a

to let me know; and

CSR, RMR, Official
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1

(

2

also to let me know whether

3

terms to writing

4

(

you are going to reduce the

if you do have an agreement.

It is my intention

after the recess to hear from

5

counsel

on the issues that I just mentioned,

6

further

intention

7

these motions

8

expecting

9

send someone

to give you a decision

on the record on

at 3:00 p.m. this afternoon.

all of the counsel

to remain.

from your offices

is delivered,

and it is my

I am not
If you wish to

to be present

while the

10

decision

you may do that; or if you wish to

11

absent yourself,

12

further questions

13

so anyone who wants to leave should not be concerned

14

their unavailability

that is fine too.
in connection

I will not ask any

with issues on the motions;

to answer questions.

15

Let's take a 10-minute

16

(Whereupon,

there is a recess.)

17

(Whereupon,

the following

18

open court, in the presence

19

Martel,

20

Mr. Tourangeau,

21

Rademacher,

22

Mr. Wollmuth,

23

Libra, and Mr. Rollin:)

recess.

of the Court, Mr.
Mr. Johnson,

Mr. Munno, Mr. Schnell,

Mr. Sacks, Ms. Patrick,

25

THE COURT:

26

Please.

Mr.

Mr. Jacob,

Mr. Ledley, Mr. Hawthorne,

COURT OFFICER:

LAKE-MASON,

Thank you.

takes place in

Mr. Ingber, Mr. Atamian,

24

JEANETTE

about

Mr.

Come to order.

Thank you.
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1

(

2

MR. WOLLMUTH:

3

Your law secretary

has asked me to state on the

4

record motions

5

by the, by the omnibus motions.

18 and 19 are withdrawn.

And also we've had a chance

6

(

Thank you, your Honor.

7

Petitioners,

and we've agreed

8

the Special

9

was acceptable

Master.

They were replaced

to confer with the

in-principle

They had identified

to proceed
a candidate

with
that

to us, and then I guess we learned this

10

morning

that he wasn't available;

11

such persons.

12

next couple

13

Small caveat,

14

objectors

15

clients;

16

We think the search protocol,

17

resolved

but there's many other

We should be able to resolve

of days who the replacement

that in the

person would be.

which I don't think is an issue, a couple of

need to confirm with their clients,
but we don't anticipate

not my

that would be an issue.

for example,

could be

by that master if there is to be one.
THE COURT:

18
19

transcript

20

coordination

21

in that transcript

22

Special

23

in this case.

May I suggest

of proceedings

in this part involving

of RMBS discovery.

Master

regarding

decision

that you look at the

There are some suggestions

the standard

for review of a

which may be helpful

24

Now, are we going to hear from W&L?

25

MR. ROLLIN:

Yes, your Honor.

26

MR. INGBER:

Your Honor,

JEANETTE

LAKE-MASON,

to the parties

before we get to that, I

CSR, RMR, Official

Court Reporter

75

Proceedings

1

(

(

2

just wanted

to clarify

3

We don.'t necessarily

4

going through

5

terms.

6

position

7

revised

8

to those documents.

9

certain

one thing that Mr. Wollmuth

think that a Special

Master

said.

should be

search terms and having us agree on search

We've taken our position
in the briefs,
discovery

-- we've taken the

on the discovery

requests

requests,

the

we don't think they are entitled

Obviously,

if your Honor thinks that

issues should be tee'd up for a Special

Master,

10

then those issues will be tee'd up; but we certainly

11

agree that the issues that are before your Honor right now

12

should be given to a Special Master.

13

a Special .Master whenever

14
15

THE COURT:
impression

17

-Okay.

THE COURT:
decide

I couldn't

help myself.

MR. INGBER:

21

THE COURT:
decide

-- that I was not going to have to

the motions.

20

22

I was not under the

I'm sorry.

18
19

We are happy to have

issues come up.

Have no fear.

MR. INGBER:

16

didn't

I'm sorry.
I was expecting

that I would still

the motions.

. 23

MR. INGBER:

Okay .

Thank you, your Honor.

24

MR. ROLLIN:

Okay.

Your Honor, with respect to

25

W&L, Michael

Rollin,

for the record.

With respect

26

JEANETTE

LAKE-MASON,

to the interrogatories,
CSR, RMR, Official
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(
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2

are of the position

3

with the rules of the Commercial

4

make a witness

5

on those topics;

6

available

7

Trustees

8

documents;

Part, and, therefore,

for deposition

to the document

agree to state whether

and .if so, to identify

MR. INGBER:

to answer questions

request,

our motion.

And if I could add just a little bit

or color on that, your Honor.

12

interrogatories

13

or did not do; and, and I think we've agreed

14

more appropriate

15

to depositions.

Mr. Rollin

for information

has asked in

about what the Trustees

for depositions,

And with respect

to the documents,

what he ~aid; we are going to do a reasonably

18

search of the production;

19

are responsive

20

if we found no documents

21

search

diligent

we will produce

we'll

23

asked me to put this on the record

24

the objection

25

New York Mellon

26

other Trustees

only relates

are not Trustees

them; and

diligent

the other Trustees have
and it's correct,

to two, two trusts;

is the Trustee

that

state as much.

I do need to say, because

LAKE-MASON,

we agree with

after that reasonably

that are responsive,

JEANETTE

that that's

and if there are documents

to W&L's request,

did

and ~o we'll leave that

17

22

the

them to us.

11

16

will

there are responsive

And that would resolve

10

Qoes not comport

and we would agree with that.

With respect

9

(

that the interrogatory

in those

that

and Bank of

two trusts;

so the

for the trusts that are

CSR, RMR, Official
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1

(

2

subject to W&L's objection.

3

MR. ROLLIN:

4

THE COURT:

Excuse me.

5

leave to serve an interrogatory?

6

MR. ROLLIN:

7

can all be resolved

9
10

THE COURT:
yourselves

Investors,

I

And we

--

Would you, please,

confer among

on that issue.
the Institutional

correct?
MR. ROLLIN:

We still have the motion to compel

with respect to the Institutional

17

THE COURT:

Investors,

yes.

We will go off the record for you to

18

confer further with the Trustees.

19

out of my hearing.

20

MR. ROLLIN:

21

(Whereupon, a discussion

22

to the other Trustees,

You still have a claim against

15
16

I, I believe this

through deposition.

have argued that although

13

14

You are still asking for

want to make sure I'm clear on the scope of this.

11

12

if I may.

No, your Honor.

With respect, however,

8

(

Your Honor,

Perhaps you can confer

Yes, your Honor.
is held, off the

record. )

23

THE COURT:

24

MR. ROLLIN:

Back on the record.
Your Honor,

25

agree, with respect to the document

26

same search and identification
JEANETTE

LAKE-MASON,

the other Trustees also
request, to perform the

whether

there's responsive

CSR, RMR, Official
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2

documents;

3

York Mellon has agreed to do.

4

THE COURT:

5

MR. ROLLIN:

6

THE COURT:

7

morning's

and if so, to identify

Thank you.
We will close the record for this
and we'll resume at 3:00 p.m.

(Whereupon, there is a luncheon recess.)

9

AFTERNOON

10

(

Tha<nk you.

proceedings,

8

them, as the Bank of New

SE

S S I ON

(Whereupon, the following

takes place in

11

open court, in the presence

12

Martel, Mr. Ingber, Mr. Van Houter, Ms.

13

Patrick, Mr. <Jacob, Mr. Wollmuth,

14

and Mr. Hawthorne:)

15

THE COURT:

16

This morning

and I will now place my decision

17

of the Court, Mr.

This is an Article

18

Petitioner-Trustees

19

Trustees'

20

Institutional

21

settlement

22

November

23

August

24

the subject of the negotiated

25

Respondent-Objectors,

26

Respondents,

77 proceeding

This

on

of trusts that were

settlement.

hereafter

sometimes

bring three separate motions

LAKE-MASON,

by the

on or about

by<the Trustees

1, 2014, for the vast majority

JEANETTE

negotiated

with JPMorgan.

to the Trustees

15, 2013, and accepted

in which

findings as to the

a settlement

Investor-Petitioners

was presented

I heard oral argument,

on the record.

seek judicial

acts in accepting

Mr. Ledley,

CSR, RMR, Official
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1

(
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2

from JPMorgan,

3

Trustees

Investors,

The JPMorgan

motion

5

motion

6

prepared

7

with the DOJ settlement

8

Respondent-Objectors

9

provided

for discovery

will be decided

from JPMorgan

by the Department

DOJ, in connection

that the complaint

would have

with a road map for the claims they

were being asked to release

11

reasonable

12

the complaint.

13

request

diligence,

and that in the exercise

the Trustees

It is undisputed

of

should have requested

that the Trustees

did not

the complaint.

14

This Court previously

expressed

15

about whether

16

DOJ has not in fact taken a position

17

issue before

18

reasonably

19

accepting

20

Mellon,

21

The Court holds that the unverified

22

was not litigated,

23

connection

with settlement,

24

admissions

as to improprieties

25

These"admissions

this draft complaint

the Court is whether

on the issue.

Countrywide,

Matter

127 AD3d,

and they are already
LAKE-MASON,

a matter

in

of Bank of New York
(1st Dept. 2015).

draft complaint,
value.

JPMorgan

are relevant

The

their discretion

120, 125

lacks probative

The

the "Trustees acted

and in good faith" or abused
the settlement.

reservations

is discoverable.

which

In contrast,

in

made certain

in its RMBS securitizations.
to Respondents'
.

JEANETTE

The

seeks a draft complaint

of Justice,

contend

the Trustees

first.

with JPMorgan.

10

26

and the

respectively.

4

(

the Institutional

-

objection,

-------"----------

of public

CSR, RMR, Official
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(
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Proceedings
released

at the time of the settlement.

3

(

The Court turns to the Institutional

4

motion.

5

Investors

seeks,

6

regarding

the settlement

7

Institutional

8

and communications

9

settlement

The motion

for discovery

among other things,

Investors

agreement

relating

other analyses

11

settlement,

12

distribution

13

production

14

Institutional

15 .

that the requested

16

agreed

17

confidential

18

New York law.

relating

Investors

mediation

matter of the

matter

Among

of the

seek analyses

of

See first set of requests

to Co-Petitioners.
object

to the extent

are protected
statute

for

The

to this demand,

asserting

not already

by the California

and are also protected

The Court need not undertake
because

analyses

of the settlement.

documents,

to and produced,

the

including

to the subject

Respondent-Objectors

of documents

between

to the subject

methodologies.

the Institutional

all documents

and JPMorgan,

or the negotiation

10

19

against

Investors'

a conflict

by

of laws

20

analysis

the Court holds that under both New York

21

and California

22

presumptively

confidential.

23

provides

"[alII communication;

24

settlement

25

course of a mediation or a mediation consultation shall
.._-----_ .._--.------------~--------I-remain confidential."
California Evidence Code S 1119.

law the requested

documents

Califorhia

are

law expressly

..

26

JEANETTE

that

discussions

LAKE-MASON,

negotiations,

by and between

participants

CSR, RMR, Official
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1

(

(

2

New York has not expressly

adopted a statutory

3

the confidentiality

4

However,

5

settlements,

6

agree to the confidentiality

7

such negotiations

8

Lynbrook

9

Associates

of communications

given the important

provision

on

in a mediation.

public policy of promoting

New York law recognizes

that where the parties

of settlement

may be protected

Glass & Architectural

from discovery.

Metals

Inc., 238 AD2d 319, 319

& Munier

negotiations,

Corp. v. Elite

(2d Dept. 1997).

10

Crow-Crimmins-Wolff

11

AD2d

12

law recognize

13

admissible

14

are not shielded from disclosure

solely by reason of their

15

use in a mediation

negotiation.

16

California

17

[providing that evidence

18

during

19

that evidence

20

rendered

21

during

696 (2nd Dept. 1987).

v. County

Both California

that documents

Evidence Code S 1120 subd.

negotiations

(a), CPLR 4547

discoverable

solely because

is not

it was presented

negotiations] .

23

that confidential

24

discovery.

California

25

[disclosure

of written settlement

26

Superior

JEANETTE

See

shall be inadmissible,but

Both states also recognize

22

negotiation

of any conduct or statement made

that is otherwise

settlement

and New York

or settlement

or settlement

inadmissible

126

that are otherwise

outside a mediation

compromise

of Westchester,

negotiations
Evidence

Court, 51 Cal.4th

LAKE-MASON,

exceptions

are generally

to the rule

not subject to

Code Section 1123
agreements],

Cassel

v.

113, 124 (Supreme Court 2011)

CSR, RMR, Official Court Reporter
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1

(

(

2

[recognizing

3

where literal construction

4

Masterwear

5

2002)~dering

6

agreement

.. --+--+---

where due process

7

settlement

8

and was thus material

9

defendant's

would produce

Corp. v. Bernard,

disclosure

agreement

is implicated

absurd results].

of co-defendant's

contained

negotiation

settlement
where

admissi'ons by co-defendant

and necessary

case], clarified

to non-settling

3 AD3d 305, 307-308

that affidavits

(1st Dept.

10

2004)~Olding

11

agreement

as well as settlement

12

circumstances].

13

District

14

[holding that new trial was required where high-low

15

agreement

between plaintiff

16

disclosed

to co-defendant,

17

apprised

18

its trial strategy accordingly] .

may be subject to disclosure

Litigation,

Here, however,

20

stand in the position

21

Investors.

22

Respondent-Objectors

23

requested

24

in this proceeding

25

exercise

Judicial

8 NY3d 717, 722-723

and one defendant
as latter defendant

of true posture of litigation

More important,

(2007)

was not
was not

and could not tailor

the Respondent-Objectors

of co-defendants

~

under the aforesaid

See also Matter of Eighth

Asbestos

or

298 AD2d 249, 250 (1st Dept.

reached in confidential

19

C

exceptions

do not

to the Institutional

the Court finds that

do not make a showing that the

documents

are material

and relevant

of whether the trustees

their discretion

reasonably

to the iSSUE"'

failed to

or abused their

._--_+

26

discretion
JEANETTE

in approving
LAKE-MASON,

the settlement.

CSR, RMR, Official
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1

c

2

that the negotiation

materials

are necessary

3

the Court and the Respondent-Investors

4

possibility

5

Investors

6

investors~d

7

of the settlement

to explore

of a side deal benefiting
disproportionately

the basis

including

the

the Institutional

or at the expense

(ii) to clarify
amount,

"(i) to allow

of other

for the allocation~

the 'Haircut'."

9
10

(

11

the Settlement

Agreement,

12

the Institutional

i3

information

Investors

discussed

speculative

as to the holdings

in this opinion.

matter,

the Court holds that

15

Respondents'

16

possible

side deal between

17

JPMorgan

is not a basis for authorizing

18

confidential

assertion,

without more, of a

the Institutional

Investors

disclosure

and

into

communications.

With respect to Respondent-Objectors'

19

of

in 2013 and 2014, and other

further

As a threshold

14

information

20

specific

claims,

the Settlement

21

formula

22

accepting

23

reports

24

of the settlement

25

material

for allocation
trusts;

Agreement

of the settlement

and the Trustees

of expert Daniel Fischel

more

contains

amount among the

have produced

estimating

amount among the various

he relied upon in performing

a

its

the allocation
trusts and the

the estimate.

---------------1
26

Notwithstanding
JEANETTE

already extensive

LAKE-MASON,

discovery,

CSR, RMR, Official
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1

2

not, however,

3

from the mediation.may

4

affected

as to how the analyses

show that the allocation

For example,

Respondent-Objectors

6

they are entitled

7

The Haircut is an aspect of the allocation

8

which holders of certificates

9

originated

to probe the negotiation

by Selected

of the Haircut.
formula under_

in trusts with loans

Third-Party

11

Agreement.

Generally

12

Originators

are originators

13

obligations

while JPMorgan

14

Respondents

assert that it is troubling

15

approximately

16

holdings

are in the nine accepting

17

affected

by the Haircut.

18

Support at 7.

19

Institutional

20

called Haircut t~usts.

21

entitled

22

they make any showing that the reasonableness

23

Trustees'

24

its face.

26

- -- ----_._. ----

payments

Originators

substantially

25

diminished

contend that

10

_._ ..-----

unfairly

them.

5

(

offer any particulars

speaking,

3.4 percent

under the Settlement

the Selected

Investors'

Third-Party

which have primary
has backstop

repurchase

obligations.
that only

of the Institutional

Investors'

trusts that are most

See Respondent-Objectors

They do not, however,-dispute
Investors

received

held substantial

Memo in

that the

holdings

in the so

See Exhibit P to Fischel report

Holdings

in Trust Certificates.

Nor do

of the

approval of the Haircut cannot be evaluated on

W&L seeks additional

discovery

from the

-

Institutional
JEANETTE

Investors

LAKE-MASON,

regarding

the distribution

CSR, RMR, Official
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1

(

(

2

methodology.

3

S 3.06 subd.

4

the settlement

proceeds

5

unfair

certain

6

including

7

Respondent~Objectors

8

The propriety

9

is an issue of law.

_-

(a) of the Settlement

because

classes

of certificate

of this treatment

10

showing

as to how settlement

11

documents

would be relevant

12

exercised

reasonable

13

that provided

14

this basis.
A further

document

proceeds

or other requested
the Trustees

in.accepting

a settlement

of settlement

17

which

18

holdings

19

which Triaxx

20

crisis.

21

Institutional

22

the settlement

23

the losses were incurred

and were not "buy and hold

24

investors"

Tang affidavit

..

26

-

Triaxx
. -

1, 2008, and April

claims mark major

Triaxx

is raised by Triaxx)

of the Institutional

~s of September

appears

events

will receive

because

they purchased

like Triaxx.

JEANETTE

1, 2009, dates

in the financial
of the

a windfall

profit

certificates

does not make clear the relevance

paragraphs

of the certificates.
LAKE-MASON,

27-29.

of the dates of

In the RMBS Putback

CSR, RMR, Official

fro

after

----_._---" ~._----_.

-

purchase

Investors)

to claim that certain

Investors

on

for discovery

against

25

Investors

proceeds

16

seeks discovery

148.

W&L does not make any

issue on the motion

the Institutional

See

of the settlement

to whether

for distribution

treats

holders

any recovery.

proposals

judgment

in

recovery;" is

Reply Memo at 8)NYSCEF

Moreover,

formula

Agreemen~which

as a "subsequent

W&L would not realize

15

..

It argues that the distribution

Court Reporter
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2

litigation,

3

claim on behalf

4

typically

5

representations

6

as of the date of the closing

7

of the date of purchase

8

settlement

9

and warranties

10

l

asserts

of certificate

for repurchase

a breach

holders,

and warranties

regarding

of contract

the claim is

based on breaches

of

the mortgage

of the securitization,

of the certificates.

is for released

claims

as to the mortgage

loans
not as

Here, the

involving

representations'

loans and servicing

claims.

11

(

where a trustee

At this juncture,

12

further

discovery

13

by Respondent-Objectors

14

The Court recognizes

15

the asserted

16

waived.

of mediation

17

Court's

18

information

19

decision

20

completion

21

already

been agreed

22

showing

of the relevance

23

documents

24

emphasizes

25

delay

holding

that Respondent-Objectors

disclosure

without

of document

and deposition

in view of this

to a motion

discovery

Finally,

factual

The Court

shall not be a basis

scheduled

for

trial date.

---- -------------.1--

the Court addresses

LAKE-MASON,

after

confidential

to the issues in this proceeding.

of the previously

This

that has

upon a detailed

of particular

that any such motion

has been

on this motion.

prejudice

to or ordered,

Investors.

of the requested

has not been demonstrated

....- _...--"'---'--'--

JEANETTE

is not ordered

requested

claim that

of the mediation

that the relevance

is, however,

26

or other documents

from the Institutional

confidentiality

However,

the Court will not order

the Trustee motion.

CSR, RMR, Official

Court Reporter

87

Proceedings

1

(-

(

2

Respondent-Objectors

seek to compel discovery

3

Trustees

addressing

4

Trustees

knew of the occurrence

5

considered

6

Default had occurred,

7

conflicts

of interest between the Trustees

8.

Investors

and other certificate

9

conflicts

include failure to perform

among, other issues,

or investigated

(1) whether the

of Events of Default and or

the possibility

that Events of

and (2) the existence

holders.

10

which Respondent-Objectors

11

increased

the Trustees'

12

providing

evidence

13

business

14

trusts in order to limit the Trustees'

15

liability.

of potential
or Institutional

The asserted

[~~-level

analyses

assert would likely have

own exposure

to liability

by

that Events of Default had occurred;

relationships

with JPMorgan;

The Trustees

16

from the

represent

and favoring untimely
exposure

to

that they have produced

17

extensive

discovery

18

including

communications

19

regarding

the settlement,

20

about the settlement

21

of the settlement,

22

in connection

23

materials

24

opposition

brief at pages 5-6 and 16 and the March 20, 2015

25

transcript

at 12-15.

26

JEANETTE

from 96 custodians
with advisors

and others,
and investors

communications

and the evaluation

and documents

with the experts'

are more specifically

among themselves
process,

produced

analyses

to their experts

evaluation.
identified

These
in the Trustees'

The Court holds that documents

pertaining

LAKE-MASON,

Court Reporter
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1

(

2

occurrence

3

the Trustees

4

approving

5

document

6

Memorandum

7

item three requests

8
9

(

Proceedings

.shortened
second

of Events of Default
reasonably

exercised

the settlement,
demand,

may be relevant

Appendix

a search

is overbroad.
of documents

other

searches,

JPMorgan

11

overbroad

12

four-and-a-half-year

13

C:t0'h

request

requesting,

for documents

period. from April
<Z~c1~e

~~1;1,&g;Jrt

continues

15

expressed

16

today,

17

Respondent-Objectors

18

as to the administration

19

documents

20

administration

21

to knowledge

22

identified

documents

23

opposition

brief which they assert

24

representations

25

underlying

26

JPMorgan's

at prior conferences

that it is incumbent

~es

/10

"

(6yt)") 'mY-ofT!"

f?;lrtJe

~L

;d.

and at the oral argument

with persons

the ability

of

with knowledge

of RMBS trusts and the particular
in the course of that

and which would be reasonably
of Events of Default.
at pages

and warranties

the securitizations

~--_. - ----"-.------.-~_
..--.--- -----.---- --~
--.-

LAKE-MASON,

This

to be of the opinion,

which would be maintained

servicing.

among

2010 thrOUgh'f:::n0'.

upon and within

to confer

The~.

for the

f:h.- p, '1 rect>.yJ.J '1t..e c~

14

JEANETTE

using JPMOrgan~r

and loan and servic!.

is made

.Wtf1<ii ~

For example,

the word limitations.

string is even broader,

10

in

A to Respondent-Objectors'

names for JPMOrg~and

er 2014

their discretion

but that Respondent-Objectors'

of Law in Support,

search

to whether

likely

The Trustees

to lead

have.

5-6 and 16 of their
relate to breaches

regarding

of

the loans

or deficiencies

in

.-.----.-- --------------1--:-

Respondent-Objectors
CSR, RMR, Official

fail, however,
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2

to set forth any explanation,

3

Court to do so, as to why these productions

4

insufficient

5

documents.

6

"buckets"

7

the Event of Default

8

reasonable

9

Respondent-Objectors

10

Trustees

13

previously

14

notices

15

holders.

to

additional

specificity.

to the Event of Default

to search
notices

of non-performance

issue, the

for and produce,

to certificate

by groups

if not

holders

and

of certificate

The Court will order this production.
The Court will also consider

16
17

document

18

(2) provides

19

documents

20

requests

21

appropriately

22

full-blown

23

breaches

24

individual

25

RMBS action brought

26

must draft a document
JEANETTE

relevant

as to the requested ,documents.

with reasonable

produced,

of

fails to provide

also fail to identify

have agreed

relevant

characterization

issue similarly

With respect

12

general

by the

are

that may be potentially

specificity

custodians

requested

there are additional

Respondents'
of documents

11

(

or whether

although

demand which

(1) is consistent

reasonable

relating

specificity

limited

discovery

custodians,

with this opinion,

and

and as to any
(3) is

and does not constitute
with 'respect to servicer

of representations
mortgage

of a

as to the requested

to Events of Default

for additional

approval

and warranties

the
defaults

regarding
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