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Vll

Plaintiff, the Bank of New York Mellon, solely as Securities Administrator for J.P.
Morgan Mortgage Acquisition Trust 2006-WMC2 (the "Trust") ("Securities Administrator" or
"Plaintiff"), submits this memorandum of law in opposition to: (i) Defendants J.P. Morgan
Mortgage Acquisition Corporation ("JPMMAC") and JP Morgan Chase Bank, N.A.'s ("JPM
Bank") (collectively, the "JPMorgan Defendants") Motion to Dismiss (Mot. Seq. No.1)
(NYSCEF Doc. No. 44, "JPM Br."); and (ii) Defendant WMC Mortgage LLC's ("WMC")
Motion to Dismiss (Mot. Seq. No.2) (NYSCEF Doc. No. 50, "WMC Hr.") (the "Motions").
PRELIMINARY STATEMENT
Through its Complaint, the Trust seeks to enforce a straightforward commercial bargain
to which defendants JPMMAC and WMC agreed when JPMMAC sold over $1.275 billion in
mortgage loans to the Trust, and JPM Bank agreed to act as servicer.

In the agreements

governing the Trust, WMC and JPMMAC warranted the quality and characteristics of the loans
through dozens of contractual representations and warranties ("R&Ws"). The causes of action in
this lawsuit are based upon four contractual obligations that are alleged to have been breached.

First, all Defendants-including JPM Bank, who serviced the loans after the closing date of the
transaction-promised to notify the other parties if they discovered that any of the R&Ws were
materially inaccurate. Second, WMC and JPMMAC promised to cure a breach of their R&Ws
within a specified time of discovery or notice of the breach, or repurchase the defective loan
from the Trust. Third, JPMMAC guaranteed that, if WMC failed in its obligations to cure or
repurchase a loan, JPMMAC would repurchase that loan. Finally, WMC agreed to pay the
Trust's and the Securities Administrator's expenses incurred in connection with the enforcement

1

of these obligations. Defendants did not comply with these obligations and the Trust has suffered
hundreds of millions of dollars in losses.
The claims and causes of action are substantially similar to a related case currently
pending before this Court, Bank of New York Mellon v. WMC Mortgage LLC., Index No.
654464/2012 (the "WMC4 Action"). Given the similarity of the contracts at issue and the fact
that the Court already has ruled on many issues of law relating thereto, the briefs in support of
the Motions primarily focus on the timeliness of the claims, which was not an issue in the
WMC4 Action. Defendants also challenge the sufficiency of the pleading, primarily alleging
that Plaintiff has not satisfied the conditions precedent to filing suit and that its only right to
recover is through the "sole remedy" provision of the transaction documents. Each of the causes
of action asserted in the Complaint is timely and Plaintiff has satisfied all conditions precedent
and otherwise alleged recoverable claims.
With respect to the statute of limitations, this case differs from ACE Securities Corp. v.
DB Structured Products, 112 A.D.3d 522 (Ist Dep't 2013) ("ACE IF') in four significant ways.
First, the contracts at issue here contain a provision in addition to the repurchase protocol that
explicitly provides that a cause of action for repurchase does not accrue (and the statute of
limitations therefore does not begin to run) until after a demand for repurchase has been made.
There is no similar accrual provision in the contracts in ACE II.

Despite Defendants'

protestations to the contrary, New York courts have frequently found that a cause of action for a
breach of contract that requires a demand prior to payment does not accrue until that demand has
been made. Second, the Plaintiff asserts claims against JPMMAC for its failure to honor its
contractual guaranty that it would repurchase loans that breached the R&Ws ifWMC did not do
2

so. There is no similar guaranty provision at issue in ACE II. JPMMAC's obligations under the
guaranty provision, by its own admission, did not arise until WMC refused to repurchase a noncompliant loan. Third, the Complaint alleges causes of action against the servicer (JPM Bank)
for failure to notify the Plaintiff of breaches of R&W it discovered after the closing date while
servicing loans.· There was no analogous claim in ACE II. The causes of action against JPM
Bank are not alleged to have accrued-and could not have accrued-when the transaction
closed. Fourth, even if the Court found that the claims accrued on the closing date, Defendants'
misrepresentations and wrongful conduct caused a delay in filing suit, thereby equitably
estopping them from asserting the statute of limitations. The Plaintiff did not allege equitable
estoppel in ACE II.
Plaintiff also has adequately pleaded each of its claims and it has satisfied all required
conditions precedent to filing suit. Unlike in ACE II, Defendants do not dispute that JPMMAC
and WMC received breach notices with a demand for performance well in advance of the
commencement of this action. Instead, they complain about continuing to receive notice of
breaches after the Summons with Notice was filed. However, notice is not required for breaches
ofR&Ws that Defendants themselves discover and, in any event, New York law does not require
a plaintiff to identify specific loans alleged to be defective in the Complaint. For these and other
reasons, as well as those below, Plaintiff requests the Court deny the Motions.

This Court has already considered and found JPM Bank's conduct wanting in the WMC 4
Action: "a servicer such as [JPM] Bank cannot receive actual notice of originator fraud, not tell
anyone, and think it can credibly maintain it did nothing wrong. This type of 'failure to notify'
upends the framework of the MLSA and PSA." Bank ofNY. Mellon v. WMC Mortg., LLC, No.
654464, 2013 N.Y. Misc. LEXIS 5404, at *3 n.? (Sup. Ct. Nov. 21, 2013) (Kornreich, J.)
("WMC4").
1

3

STATEMENT OF FACTS
The Trust is an approximately $1.275 billion residential mortgage securitization trust
with approximately 6,510 loans (the "Mortgage Loans" or "Loans") which closed on June 28,
2006 (the "Closing Date")? (CompI. ~~ 2, 5 n.1.) The Defendants each contend that this is the
relevant date for a statute of limitations analysis. (See JPM Br. at 2; WMC Br. at 10.) The
documents relating to the transaction include the Mortgage Loan Sale and Interim Servicing
Agreement (the "MLSA") and the Pooling and Servicing Agreement (the "PSA") (collectively,
for purposes of this opposition, the "Governing Documents").
I.

DEFENDANTS' KNOWLEDGE REGARDING THE TRUE NATURE OF THE
MORTGAGE LOANS.
In connection with the Trust's securitization, WMC agreed to act as "Originator" and

JPMMAC agreed to act as "Seller" of the Loans. (CompI.

~

4.) As Originator, it was WMC's

responsibility to ensure that loans were made in accordance with its own underwriting guidelines
and its R&Ws. (Id

~~

37-38.) In the course of the underwriting process, as well as in its role as

the initial servicer of the Loans, WMC compiled and reviewed documentation pertaining to both
the borrowers and the property. (See id.
Loans to include in the Trust. (/d

~

~

11.) Thereafter, JPMMAC, as "Seller," selected the

15.) In selecting the Loans to include in the Trust,

JPMMAC not only had access to detailed information from WMC, it also performed due
diligence with respect to this Trust through an outside vendor, Clayton Holdings. (Id

~~

13-15,

93-99.) As a result of Clayton Holding's review, JPMMAC knew that a number of Loans
included in the Trust did not comply with the relevant underwriting guidelines. (Id

~

14.)

The parties agree that the Closing Date occurred in 2006; any reference to 2007 in the
Complaint was a typographical error, as reflected by the PSA that is Exhibit 1 thereto.

2

4

Moreover, the United States Department of Justice investigated JPMMAC's securitization
procedures, including its practices as they related to this Trust. The DOJ's findings confinn that
JPMMAC's due diligence vendors concluded that certain loans should never have been in the
Trust, but that JPMMAC included them anyway. (See id

11 94-96.)

Thus, the Complaint

alleges that JPMMAC and WMC knew or should have known that the Mortgage Loans did not
materially comply with many of the R&W as of the Closing Date, but each failed to notify the
relevant parties pursuant to their contractual obligation.
Defendants do not address the fact that JPM Bank is alleged to have discovered the true
nature of the Loans after the Closing Date. As part of the securitization transaction JPMMAC
chose its own affiliate, JPM Bank, to succeed as servicer of the Loans and administer the Trust, a
conflict of interest that effectively assured that these pervasive breaches would not come to
light. 3 (See id.

11 100-05.)

Indeed, since the Closing Date, JPM Bank has modified at least 922

delinquent Mortgage Loans. (ld

1 102.)

During the modification process, JPM Bank is alleged

to have examined the loan files and in the process discovered breaches of other R&Ws. (Id

11

19, 101.) As part of servicing those Loans, and others that were in default, JPM Bank discovered
or should have discovered material breaches of other R&Ws. Yet JPM Bank has never notified
the Securities Administrator or Trustee of any such breaches. (Id
II.

1 104.)

UNLIKE IN ACE II, THE MLSA CONTAINS AN ACCRUAL PROVISION.
One of the key distinguishing factors between this case and ACE II is that, unlike in ACE

II, the MLSA here has a provision (the "Accrual Provision") that sets forth that a breach of the
agreement accrues only "upon (i) discovery of such breach by the Purchaser or notice thereof by

3 Plaintiff succeeded

JPM Bank as Securities Administrator. (JPM Br. at 5; Compl. 121.)
5

the [WMC] to Purchaser, (ii) failure by [WMC] to cure such breach [or] repurchase such
Mortgage Loan . . . and (iii) demand upon [WMC] by the Purchaser for compliance with the
terms of [the MLSA]." (Id

~

48; MLSA § 7.03.) Thus, regardless the amount of time that has

elapsed since the Closing Date, the repurchase causes of action did not accrue until August 22,
2012, at the earliest, which is the first date after which there was notice, failure to cure, and a
demand by the Plaintiff for compliance.
Ill.

DEFENDANTS' NOTICE, REPURCHASE AND INDEMNITY OBLIGATIONS.
As outlined in the Complaint, WMC and JPMMAC each made R&Ws in the Governing

Documents with respect to the Mortgage Loans, including specific R&Ws concerning their
nature, characteristics, history and/or quality. (See Compl.

~~

37-38,46-47; MLSA § 7.01; PSA

§ 2.06.) Defendants each have obligations with respect thereto.
First, the Governing Documents require all Defendants to provide notice to the relevant
parties, including the Trustee and the Securities Administrator, in the event they discover a
breach of any R&W that materially and adversely affects the value of a Mortgage Loan (or the
interest therein) (a "Defective Loan").
7.03.)

(Compl.

~~

48-51; PSA §§ 2.03(a)(i), (ii); MLSA §

These notice obligations were important to the benefit of the bargain because the

certificateholders' primary, if not exclusive, information about the Mortgage Loans was the
information they received from JPMMAC. (Compl.

~16;

see also id

~~

61-64 (explaining that

the cure or repurchase protocol is an integral part of the securitization).) Investors in the Trust
thus relied on this "Repurchase Protocol," which included a requirement for notice by the
Defendants upon discovery of a breach, to cure Loans that did not comply with a R&W in
evaluating the risk that they were taking on. (Id

~

6

17.)

Second, the Governing Documents require WMC and JPMMAC to cure, repurchase, or
substitute any Defective Loan that breaches their R&Ws, respectively. (See id

~~

52-55; MLSA

§ 7.03; PSA § 2.03(a)(ii).) Third, JPMMAC guaranteed WMC's performance. JPMMAC
agreed that if a Mortgage Loan breached a R&W that WMC made and WMC failed to
repurchase that Loan, JPMMAC would do so. (Compl.

~

57; PSA § 2.03(a)(i).) Finally, WMC

agreed to indemnify the Trust for any expenses incurred in enforcing the rights related to these
obligations against the Defendants. (MLSA § 7.03.)

IV.

DEFENDANTS BREACHED THEIR OBLIGATIONS.
JPMMAC's and WMC's R&Ws have proven false for many of the Mortgage Loans. On

June 7, 2012, the Securities Administrator forwarded to JPMMAC and WMC (and others) a
notice identifying 673 Mortgage Loans that were in breach of at least one R&W that materially
and adversely affected the Loans' value of the certificateholders' interests therein. (Compl.

~

75.) The Securities Administrator forwarded two additional breach notices on or about January
28 and November 6, 2013, notifying JPMMAC and WMC of an additional 714 and 479
Defective Mortgage Loans, respectively.

(Id)

The June 7, 2012, January 28, 2013, and

November 6, 2013 breach notices (collectively, the "Breach Notices"), which attached
voluminous reports detailing every breach found with regard to the 1,593 Defective Mortgage
Loans and requested that JPMMAC and WMC cure the identified breaches or repurchase the
Defective Loans, provided JPMMAC and WMC with notice of widespread and systemic
breaches throughout the Mortgage Loans in the Trust. (Id. ~ 75-76; Klein Aff. Exhs. 1-3l

Given that Defendants do not challenge the sufficiency of the Breach Notices, so as to avoid
having to seek to file documents containing personal and sensitive borrower information under
4
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These Breach Notices each provided notice of breaches ofR&Ws and demanded that Defendants
comply with their obligations, as required under the Accrual Provision. (Klein Aff. Exhs. 1-3.)

A.

Defendants Breached Their Notice Obligations.

As detailed above, WMC and JPMMAC reviewed large quantities of information relating
to the Mortgage Loans. As a result, they discovered or should have discovered the widespread
breaches of the R&Ws associated with the Mortgage Loans as of the Closing Date. PostClosing, JPM Bank, as servicer, had access to the Loans and reviewed loan files for the Loans
while conducting its servicing obligations. During these reviews, it discovered or should have
discovered the breaches of the R&Ws. In breach of their obligations under the Governing
Documents, none of the Defendants notified Plaintiff of any R&W breaches that they discovered.
(Compl. ~ 104.) The Complaint alleges that this failure is, at the very least, grossly negligent and
constitutes separate and independent breaches of the PSA and MLSA. (Id

B.

~

105.)

WMC And JPMMAC Breached Their Cure And Repurchase Obligations.

JPMMAC and WMC have refused to cure or repurchase any of the noticed 1,593
Defective Loans, or additional Defective Loans that they independently discovered. (Id

~

85.)

Nor have they offered a valid explanation as to why the Loans identified in the Breach Notices
do not breach a R&W.

(See id

~~

78-79, 82-83.) This conduct indicates that they have

repudiated their obligations under the Governing Documents to repurchase any and all of the
Defective Loans, which are pervasive throughout the Trust. (Id

~87.)

seal, the copies of the Breach Notices submitted do not contain the attendant schedules. Plaintiff
is, of course, willing to provide same to the Court for in camera review should it so desire.
8

C.

JPMMAC Breached Its Guaranty Obligation.

In the PSA, JPMMAC guaranteed WMC's obligations under the Repurchase Protocol.

Specifically, it agreed that in the event WMC fails to cure an applicable breach or repurchase a
Mortgage Loan in accordance with its obligations, JPMMAC will do so. (Id.

~

57; PSA §2.03.

("In the event that the Originator shall fail to cure the applicable breach or repurchase a
Mortgage Loan in accordance with the preceding sentence, the Seller shall do SO.,,5)) The
Securities Administrator made such a demand on JPMMAC.

(See Klein Aff. Exhs. 1-3.)

JPMMAC has confirmed this obligation, but has alleged essentially that the claims do not accrue
until WMC is found to have failed to have repurchased.

Specifically, JPMMAC admitted,

"[f]urthermore, should WMC, as Originator, fail to repurchase any loan subject to a Trustee
demand that contains a breach that materially and adversely affected the value of the particular
loan or the interest of the certificateholders, JPMMAC will honor its contractual obligations."
(Klein Aff. Exh. 4, p. 3.) JPMMAC alleges these claims had not accrued as of the Complaint:
However, JP Morgan disagrees with the [November 6 Breach Notice's]
statement that "[g]iven WMC's repeated failure to abide by its commitments and
failure to repurchase any loans after Trust-wide notices, JPMfMjAC's obligation
is ripe" ... [o]nly after the dispute between WMC and the Securities
Administrator (and not any certificateholder) has been resolved would it be
appropriate to involve JP[M]MAC in this dispute.
(Klein Aft: Exh. 5, p. 2 (emphasis added.))
Despite having received notice of more than 1,500 Defective Loans and having
discovered more, neither JPMMAC nor WMC have cured or repurchased a single Defective
5 The preceding sentence provides, "If the Originator does not deliver such missing document or
cure such defect or breach in all material respects during such period, the Securities
Administrator on behalf of the Trustee shall enforce the obligations of the Originator under the
Mortgage Loan Purchase Agreement and the Assignment and Assumption Agreement to
repurchase such Mortgage Loan...."

9

Loan. Consequently, the Trust has suffered hundreds of millions of dollars in losses. Thus, on
November 1,2013, the Trustee instituted this action against WMC and JPMorgan Defendants.

ARGUMENT
In considering a motion to dismiss, the Court's task is to determine only whether the facts
as alleged, accepting them as true and according Plaintiff every possible favorable inference, fit
within any cognizable legal theory. Leon v. Martinez, 84 N.Y.2d 83,87-88 (1994). In so doing,
the Court must liberally construe the Complaint.

Arnav Indus., Inc. Ret. Trust v. Brown,

Raysman, Millstein, Felder & Steiner, L.L.P., 96 N.Y.2d 300, 303 (2001) ("On a motion to
dismiss pursuant to CPLR 3211, the pleading is to be afforded a liberal construction."). As
demonstrated below, the Complaint states claims upon which relief can be granted and the
Motions should be denied.

V.

THE PLAINTIFF'S CLAIMS ARE TIMELY.
Defendants first complain that each and every one of the Plaintiffs claims is untimely

because they were filed more than six years after the Closing Date. Such arguments ignore the
specific terms of the Governing Documents providing otherwise, gloss over the fact that certain
claims are based on breaches arising after that date, and do not address the fact that equitable
estoppel should apply here. Simply put, Plaintiffs claims are indeed timely.

A.

Plaintiff's Guaranty Claims Against JPMMAC Are Timely.

Plaintiff has alleged distinct breach of contract claims against JPMMAC that arise after
the Closing Date. JPMMAC has an obligation not only to repurchase those Mortgage Loans
relating to the R&Ws it made as of the Closing Date, but it also has a separate guarantee
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obligation to repurchase those Defective Loans that WMC fails to cure or repurchase. This
section deals with the timeliness of the latter claim: JPMMAC's failure to honor its guaranty.
Section 2.03(a)(i) of the PSA provides that "[i]n the event that [WMC] shall fail to cure
the applicable breach or repurchase a Mortgage Loan in accordance with the preceding sentence,
[JPMMAC] shall do so." (Compl. Exh. 1.) JPMMAC has admitted that this guaranty obligation
arises - and therefore the cause of action accrues - only after WMC has failed to repurchase the
Defective Loan itself.

(Klein Aff. Exh. 2 ("Only after the dispute between WMC and the

Securities Administrator (and not any certificateholder) has been resolved would it be
appropriate to involve JP[M]MAC in this dispute.").)
JPMMAC's obligation is a guaranty of WMC's perfonnance.

See Neewra, Inc. v.

Manakh Al Khaleej Gen. Trading & Contracting Co., No. 03 Civ. 2936 (MBM), 2004 U.S. Dist.
LEXIS 13556, at *16 (S.D.N.Y. July 20,2004) ("[A] guaranty [is] 'a promise to answer for the
payment of some debt, or the perfonnance of some duty, in case of the failure of another who is
liable in the first instance.'" (quoting Black's Law Dictionary (8th ed. 2004» (alteration
omitted». Thus, causes of action against JPMMAC for its guaranty obligations do not accrue
until WMC fails to repurchase breaching Loans. See Heller v. Frota Oceanica E Amazonica,
S.A., 81 A.D.3d 894, 898 (2d Dep't 2011) (finding that a party's secondary liability for a
judgment does not accrue until the principal obligor has first defaulted); Midland Steel

Warehouse Corp. v. Godinger Silver Art Ltd., 276 A.D.2d 341, 343 (Ist Dep't 2000) ("The
guarantor's liability accrues only after default on the part of the principal obligor." (quotation
and citation omitted». JPMMAC does not dispute that the May 24, 2012 Breach Notice was
timely made. (JPM Br. at 8 (noting first repurchase demand was made before the JPMorgan
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Defendants allege the limitations period expired.)) Thus, Count IV against JPMMAC for failure
to repurchase the WMC Defective Loans accrued at the earliest on August 23,2012, the day after
the 90-day cure period expired.
Moreover, even if the statute of limitations has run as against repurchase claims against
WMC (which it has not), that defense is not available to JPMMAC. The PSA requires JPMMAC
to repurchase Defective Loans whenever WMC fails to do so, without qualification as to why.

(See PSA § 2.03(a)(i).) Moreover, New York law is clear that guarantors and sureties are
responsible for the obligations of their principals even where the statute of limitations has run
against the principal. See, e.g., Am. Trading Co. v. Fish, 42 N.Y.2d 20, 25-26 (1977) ("[T]he
weight of authority is against the surety pleading the running ofthe Statute of Limitations against
his principal); Jones v. Gelles, 167 A.D.2d 636, 638 (3d Dep't 1990) ("[T]he surety may still be
obligated to pay even though the time for commencing the action against the principal may have
run."); Mfrs. Trust Co. v. McConnell, 72 N.Y.S.2d 876, 878 (N.Y. Sup. Ct. 1947) ("It was no
condition of the guaranty that a valid cause of action should exist against the [principal] at the
time when recovery was sought on the guaranty."). Count IV is timely.

B.

Plaintiffs' Claims Are Timely Under The Accrual Provision.

The Defendants also argue that the failure to notify claims and repurchase claims are
untimely under the First Department's holding in ACE II because they were brought more than
six years from the Closing Date. ACE II does not apply here because, unlike in ACE II, the
parties contractually agreed that Plaintiff could not file suit until after a demand for compliance
was made. "[W]hen the right to [mal payment is subject to a condition, the obligation to pay
arises and the cause of action accrues, only when the condition has been fulfilled." Hahn Auto.
12

Warehouse, Inc. v. Am. Zurich Ins. Co., 18 N.Y.3d 765, 770 (2012) (quoting John J Kassner &
Co. v. City ofN. Y., 46 N.Y.2d 544, 550 (1979». Here, the cause of action does not accrue until
the conditions delineated in the Accrual Provision have occurred.
The Accrual Provision delineates the three events that must occur before the Trustee (or
Securities Administrator on its behalf) can seek legal redress. Section 7.03 of the MLSA states:
Any cause of action against the Seller or the Servicer, as
applicable, relating to or arising out of the breach of any
representations and warranties made in Subsection 7.01 or 7.02
shall accrue upon ill discovery of such breach by the Purchaser or
notice thereof by the Seller or the Servicer to Purchaser, (ll) failure
by the Seller or the Servicer, as applicable, to cure such breach,
repurchase such Mortgage Loan as specified above, substitute a
Substitute Mortgage Loan for such Mortgage Loan as specified
above and/or indemnify the Purchaser, and (iii) demand upon the
Seller or the Servicer, as applicable, by the Purchaser for
compliance with the terms of this Agreement.
((MLSA §7.03) (emphasis added.» The Accrual Provision thus defined what would constitute a
breach and tied it explicitly to (i) discovery of a breach or notice thereof, (ii) failure to cure, and
(ii) a demand for compliance with the terms of the MLSA. Thus, under the Accrual Provision,
the Trust's right to a remedy is expressly conditioned upon notice, the opportunity to cure, and a
demand. Under Hahn and Kassner, the cause of action did not accrue until all three prerequisites
were satisfied, which was, at the earliest, August 22,2012.
It made sense to define these events as prerequisites to an actionable breach. First, the

parties to the PSA bargained for and recognized that both the Trustee and the Securities
Administrator had no duty to undertake an investigation into matters such as whether the R&Ws
were true and therefore would be relying on JPMMAC's and WMC's R&Ws for each Loan. (See
PSA §§ 8.02(a)(v), 8.12(a)(v).) Thus, even ifWMC discovered a breach on its own, years could
13

pass before the Trustee or Securities Administrator noticed a breach. By the explicit terms of the
Accrual Provision, the parties agreed that the cause of action would arise upon the failure to
repurchase after demand.
Second, the Trust was comprised of thousands of multi-year loans and breaches of the
R&Ws could unveil themselves years later during the performance (or non-performance) of the
Loan.

For example, between the Closing Date and the filing of the Complaint, JPM Bank

modified 922 Loans. It is highly likely that those non-performing Loans had breaches ofR&Ws
that should have been discovered. Thus, the Accrual Provision makes clear that the cure or
repurchase remedy would be available until after such Defective Loans were actually discovered.
Finally, unlike in ACE II and not encompassed in the repurchase protocol therein, the
parties negotiated that WMC would also receive a demand for compliance prior to being sued. 6
This process not only allowed WMC to resolve the breach without the need for immediate
litigation, but it also accelerated the obligation, replacing an income stream of principal and
interest to the Trust with the full Repurchase Price.
It is well settled in New York that parties are free to define in a contract what constitutes

a breach, 7 as well as to set a different date of accrual, "and such a provision will govern in the

6 The third breach notice, which was sent to JPMMAC and WMC on October 31, 2013 by
certain Certificateholders and additionally forwarded on by the Securities Administrator on or
about November 6,2013, demanded that, "[b]ecause of the Trust-wide defects in the Mortgage
Loans, we demand that you repurchase all breaching Mortgage Loans." (Klein Aff. Exh. 3, p. 3.)

See, e.g., Merritt Hill Vineyards, Inc. v. Windy Heights Vineyard, Inc., 61 N.Y.2d 106, 112-13
(1984) (parsing the terms to which the parties agreed to determine if defendant breached the
contract); Bauersfeldv. Bd. ofEduc. ofMorrisville-Eaton Cent. Sch. Dist., 46 A.D.3d 1003, 1005
(3d Dep't 2007) ("The written terms and conditions of a contract define the rights and
obligations of the parties where the language employed is clear and unambiguous." (quotation
and citation omitted)); Havana Cent. NY2 LLC v. Lunney's Pub, Inc., 49 A.D.3d 70,77 (1st
14
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absence of duress, fraud, or misrepresentation." Putrelo Const. Co. v. Town of Marcy, 105
A.D.3d 1406, 1407 (4th Dep't. 2013) (quotation and citation omitted); see also Sunoco, Inc.

(R&M) v. 175-33 Horace Harding Realty Corp., No. ll-CV-2319(JS)(GRB), 2013 U.S. Dist.
LEXIS 126239, at *15 (E.D.N.Y. Sept. 4, 2013) ("Where the contract is contingent upon the
occurrence of a particular event, the cause of action has not accrued until the condition is
fulfilled"). Thus, under New York law, a claim accrues only ''when all of the facts necessary to
the cause of action have occurred so that the party would be entitled to obtain relief in court."

Aetna Life & Cas. Co. v. Nelson, 67 N.Y.2d 169, 175 (1986) (citation omitted); see also Sunoco,
Inc. (R&M), 2013 U.S. Dist. LEXIS 126239, at *14-15 (explaining that a cause of action accrues,
and thus can first be sued upon, when all of the facts necessary to the cause have occurred); £ly-

Cruikshank Co. v. Bank ofMontreal, 81 N.Y.2d 399, 402-03 (1993) (finding that a contract was
breached only when "all of the elements necessary to maintain [the] lawsuit and obtain relief in
the court were present" (quotations and citation omitted».
Requiring notice and a demand for compliance before a cause of action accrues. Indeed,
the Accrual Provision is similar to the accrual of a cause of action to recover under a mortgage,
which are the assets comprising the Trust. Where a mortgage contains a term providing that
mortgage payments can be accelerated upon default, a claim for repayment in full does not
accrue until the mortgagor provides notice of the acceleration to the mortgagee. See EMC

Mortg. v. Patella, 279 A.D.2d 604, 605 (2d Dep't 2001). Similarly, under the Accrual Provision,
the Securities Administrator is essentially accelerating the payments for a particular Loan for
Dep't 2007) (finding that a party did not breach the contract because there was "no contractual
obligation to perform an act" and, as a result, "the failure to perform the act cannot be a breach
of the contract").
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breach of a R&W and seeking the full Repurchase Price. Thus, under the terms of the Accrual
Provision, a demand must occur and the cause of action does not accrue until it is made.
Numerous courts in other contexts have similarly held that where there are demand/notice
requirements, the statute of limitations does not begin to run until the time to investigate or pay a
claim has expired. See Potomac Ins. Co. oflll. v Richmond Home Needs Servs., Inc., No. 04 Civ.
4335 (LAP), 2006 U.S. Dist. LEXIS 62224, at *7-8 (S.D.N.Y. Aug. 30, 2006) ("[T]he Court
notes that a cause of action in an insurance case accrues on the date that payment is due and has
been rejected.... What counts, for statute of limitations purposes, are the dates that invoices
were sent to [the insured] for premiums due and [the insured] declined to pay." (citation
omitted)); Craven v. Rigas, 71 A.D.3d 1220, 1222 (3d Dep't 2010) (stating that the terms of a
note provided that "plaintiff's cause of action did not accrue until 10 days after plaintiff sent a
notice of the default"); Julias A. Nasso & Assocs. Concrete Corp. v. Trataros Constr., Inc., 79
A.D.3d 471, 471 (1st Dep't. 2010) ("The breach of contract claims therefore did not accrue until
... the payment claims were fmaUy processed and defendants failed to pay the liquidated
amounts ...."); Bombardier Transp. (Holdings) USA, Inc. v. Telephonics Corp., 14 A.D.3d 358,
359 (1st Dep't 2005) (holding that the claim for payment accrued not when the work was
completed, but "when petitioner notified respondent that it would not issue a certificate of
completion, which was a condition precedent to payment"); Russack v. Weinstein, 291 A.D.2d
439, 441 (2d Dep't 2002) (holding that, in a case over "excess advances" allegedly owed by
defendant to plaintiff where the advances were owed to plaintiff only upon the expiration of a 60
day period after plaintiff made a demand for the advances, the "statute of limitations did not
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begin to run until 60 days" had passed). These cases make clear that parties can agree that the
statute of limitations does not begin to run until after a demand for payment has been made.

ACE II does not, as Defendants argue, apply here. 8 (See WMC Br. at 9-10; JPMMAC Br.
at 9-12.) The agreements at issue in ACE II did not contain an accrual provision, so the court's
analysis does not dispose of these claims. Without an accrual provision, the First Department
relied only on the terms of the repurchase protocol in the purchase agreement to determine what
constituted the procedural "conditions precedent" for that trust. See ACE II, 112 A.D.3d at 523.
In ACE II, the repurchase protocol was held to be a procedural condition precedent that defmed
the mechanism for seeking the repurchase of mortgage loans that breached the representations
and warranties. Here, the PSA and MLSA similarly contain a Repurchase Protocol, but unlike

ACE II, the MLSA also contains the Accrual Provision, which sets forth the substantive
requirements-including a demand for compliance-that must be fulfilled before any claim
against the Seller has accrued. 9
The fact that the Governing Documents contain both a procedural and substantive
condition precedent is important. When a contract only contains a provision with procedural
requirements, the fulfillment of those requirements is independent from the breach and does not
affect the statute of limitations. See Continental Casualty Co. v. Stronghold Insurance Co., 77

8 Plaintiff believes the First Department's decision in ACE II is contrary to New York law and
the Court of Appeals decisions interpreting it. Plaintiff anticipates that a motion for leave to
appeal to the Court of Appeals will be filed in ACE and therefore preserves and does not waive
such arguments here.

The repurchase protocol in ACE II simply required the seller to repurchase any breaching loans
within 60 days of discovery or notice of a breach and failure to cure. ACE Complaint at ~ 27.
The repurchase protocol in ACE II did not state that a demand for repurchase must be made
before a cause of action against the seller could be brought.
9
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F.3d 16,21 (2d Cir. 1996). When a provision in a contract contains substantive requirements,
that contract is not breached until the substantive requirements have occurred. See Frigi-Griffin,
Inc. v. Leeds, 52 A.D.2d 805, 806 (1st Dep't 1976) ("However, when a demand is of a

substantive nature (i.e., an essential element of the cause of action), the statute [of limitations]
runs only after a demand has been refused." (citation omitted)).

New York courts have

frequently found that where, as here, the parties agreed that a demand to cure or repurchase must
occur prior to the plaintiff filing suit, such demand provisions are substantive elements of the
breach of the contract. See id. at 806; infra 20-21.
WMC's reliance on Ely-Cruikshank Co. in seeking to establish the Closing Date for the
failure to notify claim is misplaced and does not take into account that the Accrual Provision sets
forth the elements of a breach. (See WMC Br. at 12.) In Ely-Cruikshank, the parties had a
contract that gave the plaintiff, a broker, the right to receive all inquiries relating to the potential
sale of a building, which would have afforded it the opportunity to receive a commission if a sale
was consummated. The Court of Appeals held that the breach occurred when the defendant
failed to reveal its discussions to sell the building prior to terminating its agreement with the
plaintiff, and that the cause of action's accrual did not turn on the plaintiff's knowledge of the
breach. Ely-Cruikshank, 81 N.Y.2d at 402. The case at bar is very different. Unlike in ElyCruikshank, JPMMAC and WMC had a contractual duty to notify the other parties of Defective

Loans. Moreover, the MLSA contains the Accrual Provision, which reflects the parties' bargain
that the Plaintiff must have knowledge of a Defective Loan because it must make a demand for
compliance with the obligations ofthe MLSA before a justiciable claim accrues.
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Defendants also argue that NY General Obligations Law § 17-103 precludes the
application of the Accrual Provision because it would extend the statute of limitations
indefinitely. The Accrual Provision, however, does not purport to extend the six-year statute of
limitations applicable to breach of contract claims. Rather, just like the provision at issue in
Continental Casualty Co., the Accrual Provision defines when the six-year statute begins to run.

Applying the Accrual Provision, in any event, would not extend the statute of limitations
indefInitely because the MLSA and PSA require prompt notice upon discovery of a breach. See
Continental Casualty Co., 77 F.3d at 21 ("We of course recognize that a plaintiff should not have

the power to put off the running of the Statute of Limitations indefInitely.

Thus, once

Continental suffered losses on the underlying policies, it could not unreasonably delay reporting
those losses to the reinsurers." (quotation and citations omitted)).

The facts mete out that

Defendants' fears are unfounded; promptly upon itself receiving notice of Defective Loans, the
Securities Administrator provided notices and made a demand upon WMC and JPMMAC for
compliance with its obligations. (See Compl. ~~ 75-77; Klein Aff. Exhs. 1-3.)
If this Court finds that the Accrual Provision does not defIne the substantive prerequisites
to having an enforceable claim, the Court will have effectively read the Provision out of the
MLSA. New York courts disfavor rendering contract clauses meaningless. Int'l Multifoods
Corp. v. Commercial Union Ins. Co., 309 F.3d 76, 86 (2d Cir. 2002) ("We disfavor contract

interpretations that render provisions of a contract superfluous."); Hanson v. McCaw Cellular
Commc'ns, 77 F.3d 663, 669 (2d Cir. 1996) ("An interpretation which so eviscerates plain

language of the contract is not one to which the contract is reasonably susceptible." (quotation
omitted)). Such a result would be particularly inequitable given that the Defendants certainly
19

have no qualms arguing that any claim for Defective Loans that were not specifically noticed by
the Plaintiff should be barred because the conditions identified in the Accrual Provision have not
been satisfied. (See JPMMAC Br. at 13-14; WMC Br. at 20-22.)
Defendants cite Lehman XS Trust, Series 2006-4N v. GreenPoint Mortgage Funding,
Inc., No. 13 Civ. 4707 (SAS), 2014 U.S. Dist. LEXIS 3477 (S.D.N.Y. Jan. 10, 2014)
("GreenPoinf'), as support for their argument that claims are untimely.lO (See JPMMAC Br. at
9, 12; WMC Br. at 14.) However, GreenPoint does not control for at least three reasons. First,
the purchase agreement in GreenPoint is distinguishable from the MLSA. The GreenPoint
purchase agreement not only contained an accrual provision, but also specifically defined a
"Breach" under the contract. The GreenPoint purchase agreement defmed "Breach" as "a breach
of any of the foregoing representations and warranties which materially and adversely affects the
value of the Mortgage Loans." GreenPoint Mortg. Funding, Inc., 2014 U.S. Dist. LEXIS 3477,
at

*15

(quotation and footnote omitted).

Because the purchase agreement had an explicit

defmition of "Breach," and that definition did not include, notice, failure to cure, and a demand
for payment, the court concluded that the accrual provision could not also defme the substantive
elements of what constituted a breach. See id. No such limiting definition exists here and thus
the Court should give effect to the plain meaning of the Accrual Provision.
Second, the GreenPoint court erred in finding that the accrual provision was procedural
rather than substantive. See GreenPoint, 2014 U.S. Dist. LEXIS 3477, at 13-14. New York

Since the Motions were filed, another federal district court similarly rejected arguments
regarding an accrual provision. See Lehman XS Trust, Series 2006-GP2 v. GreenPoint Mortg.
Funding Inc., No. 12 Civ. 7935 (ALC), 2014 U.S. Dist. LEXIS 47888 (S.D.N.Y. Mar. 31,2014)
This case is inapplicable for the same reasons.
10
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courts have routinely found similar demand and refusal provisions to be essential elements of a
contract and thus substantive parts of a successfully pleaded breach claim. See, e.g., FrigiGriffin, Inc., 52 A.D.2d at 806 (holding that the manufacturer's action against patentee for failure
to adhere to agreement did not accrue until demand); Rossi v. Oristian, 50 A.D.2d 44, 48-49 (4th
Dep't 1975) (finding that the statute oflimitations ran from the date on which the plaintiff made
a demand under an option agreement); Williams v. Flagg Storage Warehouse Co., 128 Misc.
566, 573 (Sup. Ct. 1927) ("In the instant case a demand and presentation of the warehouse
receipt were essential to create a cause of action."). Rather than following this precedent, as it
was bound to do, the GreenPoint court ignored this case law and held that the demand and
refusal provisions were procedural. 11 Third, this Court is not bound to follow GreenPoint, and
more appropriately should follow the New York precedent cited herein. See People v. Joseph, 85
A.D.2d 546, 546 (1st Dep't 1981) (holding that when a conflict arises between the federal and
New York state precedent, New York courts must follow New York precedent).

To support their position, Defendants cite John J. Kassner & Co. Kassner actually supports
Plaintiff's position, holding that "as a general rule, when the right to final payment [under a
contract] is subject to a condition, the obligation to pay arises and the cause of action accrues,
only when the condition has been fulfilled." John J. Kassner, 46 N.Y.2d at 550 (citation
omitted). Despite affirming this general rule, the Kassner court ultimately held that a certificate
for final payment was not a condition precedent to the suit, but rather was the mechanism by
which the plaintiff was notified of the final audit. Id. In so ruling, the Kassner court noted "[i]t
is doubtful that the parties actually intended to postpone the accrual of the cause of action or
anticipated that this provision would ever be employed to extend the expiration of the statutory
period." Id at 552. Here, by the very words of the MLSA, it is clear that the parties intended
that the Trust's cause of action would not accrue until the Accrual Provision's requirements were
satisfied. Hahn Automotive Warehouse, Inc. similarly underscores the distinction between
notice/demand requirements that determine when a statute of limitations accrues. Hahn Auto.
Warehouse, Inc., 18 N.Y.3d at 772 n.55 ("Here, in contrast, the relevant policies contain no
condition precedent and Zurich did not need to give Hahn any time to investigate.")
11
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C.

Plaintiff's Claims Against JPM Bank Accrued Mter The Closing Date.

The Plaintiff's claims against JPM Bank are timely because those claims are undisputedly
based upon actions that occurred within the last six years. Plaintiff alleges that JPM Bank,
independently and separately from JPMMAC, breached the PSA by failing to notify the parties
to the Governing Documents when it discovered breaches ofR&Ws in connection with servicing
the Loans after the Closing Date. (Compl.

~~

141-53.) Thus, by the express allegations in the

Complaint, this cause of action (Count V) did not accrue--and could not have accrued-<>n the
Closing Date.
Prior to the Closing Date, WMC was the servicer under the MLSA; JPM Bank did not
assume that role - and therefore likely did not obtain any Loan level information-until it was so
installed pursuant to the PSA at closing. (See Compl. Exhs. 1,2.) JPM Bank therefore could not
have had knowledge regarding the Defective Loans on the Closing Date, so the cause of action
for failure to notify could not have accrued on that date. Indeed, the Complaint alleges that since
the Closing Date, JPM Bank has discovered or should have discovered R&W breaches through
its modification of at least 922 delinquent Mortgage Loans, as well through its examination of
loan files for Loans that were in default. (Compl.

~~

19, 101-02.) Had JPM Bank properly

reviewed and provided notice of such Defective Mortgage Loans to all parties, including
Plaintiff, WMC and JPMMAC, such Loans should have been cured or repurchased.

The

JPMorgan Defendants have failed to satisfy their burden to make a prima facie showing that this
claim is time-barred and, in any event, the facts alleged demonstrate that it is not (or, at the very
least, that there is an issue of fact with respect thereto, including whether these claims were
tolled for a period of time). See Krichmar v. Scher, 82 A.D.3d 1164, 1165 (2d Dep't 2011) ("To
22

dismiss an action pursuant to CPLR 3211 (a) (5) as barred by the applicable statute of
limitations, a defendant must satisfy the threshold burden of demonstrating, prima facie, that the
time within which to sue has expired ...."). The Court should not dismiss Count V.

D.

Equitable Estoppel Precludes Asserting Limitations Against The Trust.

Even if any of Plaintiff's claims are untimely, Defendants should be estopped from
raising the statute of limitations as an affirmative defense to Plaintiff's claims, especially the
failure to notify claims. "It is well established that where a defendant induces a plaintiff to
refrain from instituting an action, either by false statements of fact or by active concealment of
the true facts, he may be estopped from using the [s]tatute of [l]imitations to dismiss an
otherwise untimely suit against him." Jordan v. Ford Motor Co., 73 A.D.2d 422, 423-24 (4th
Dep't 1980) (citation omitted); see also Zumpano v. Quinn, 6 N.Y.3d 666, 674 (2006) (stating
that"equitable estoppel will apply where plaintiff was induced by fraud, misrepresentations or
deception to refrain from filing a timely action." (quotation and citation omitted)).
Defendants' false statements and wrongdoing precludes them from asserting the statute
of limitations as a defense to Plaintiff's claims. Defendants had superior knowledge about the
Mortgage Loans and an affirmative obligation to disclose R& W breaches. WMC originated,
owned, and, prior to the Closing Date, serviced the Loans.

(Compl.

~~

2, 11.) JPMMAC

selected the Loans for the Trust, had access to all of the supporting origination documentation for
every Loan, and used that information to search for (and discover) underwriting and other
defects in the Mortgage Loans as part of its routine securitization due diligence. It also had
regular contact and a direct relationship with WMC, which included conducting due diligence on
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WMC's origination practices generally.12 (Id at "

13, 15.) The DOJ confIrmed that, with

respect to this Trust, JPMMAC knew at the time of securitization that there were Defective
Loans in the Trust. (Id. at" 94-96.) And JPM Bank serviced the Mortgage Loans post-Closing
Date and therefore had a unique ability to detect Defective Loans. (Id" 102-1 03.)
These parties not only misrepresented that they would police Mortgage Loans'
compliance with R&Ws, but they also took steps to keep the Plaintiff from bringing suit thereon.
The JP Morgan Defendants explicitly agreed that the Trustee and Securities Administrator were
not obligated to review the documentation supporting the Loans to verify the veracity of the
R&Ws and that they further had no duty to investigate absent an Event of Default. (See Compl.
Exh. 1, §§ 8.02(a(v), 8.03, 8.12(a)(v), 8.13.) And all Defendants agreed that a cause of action
would not accrue, so suit did not need to be filed, until after compliance with the conditions in
the Accrual Provision. Given their concealment of the Defective Loans, despite an obligation to
identify them, and their promises that Plaintiff need not investigate or take action within six
years from the Closing Date, Defendants should not be permitted to argue that Plaintiff's claims
are untimely. 13

12 In contrast, under the PSA, the Trustee was not obligated to review the documentation
supporting the Loans to verify the veracity of the R&W. PSA § 8.03. The Trustee's (and
Certificateholders') exclusive source of information about the Loans was JPMMAC and WMC.
(Compl. , 16.)
13 Once the Securities Administrator was made aware of the breaches, it promptly availed itself
of its rights under the PSA, culminating in its decision to bring this suit on November 11, 2013,
little more than a year after the Securities Administrator first received notice. See Doe v. Holy
See (State of Vatican City), 17 A.D.3d 793, 796 (3d Dep't 2005) ("Due diligence on the part of
the plaintiff in bringing an action is an essential element for the applicability of the doctrine of
equitable estoppel and the burden is on the plaintiff to establish that the action was brought
within a reasonable time after the facts giving rise to the estoppel have ceased to be operational."
(quotation, citation, and alterations omitted)). Moreover, at a minimum, Plaintiff has pleaded
24

E.

Plaintiff's Indemnification Claims Are Timely.

WMC also argues that the Plaintiff's claims for indemnification to recover its fees and
expenses for enforcement of these claims are time barred. (See WMC Br. at 13.) A claim for
indemnity does not accrue until the indemnitee actually suffers a loss. See McDermott v. New
York, 50 N.Y.2d 211,217 (1980) (holding that a cause of action for breaching an indemnification

"is not complete until loss is suffered"). As such, Plaintiff's claims to recover fees and expenses
for Defendants' breaches did not accrue on the Closing Date and are timely.

F.

Plaintiff's Claims For Breach Of The Implied Covenant Of Good Faith And
Fair Dealing Are Timely.

The JPMorgan Defendants incorrectly maintain that a claim for a breach of the implied
covenant of good faith and fair dealing necessarily accrues at the time that the agreement was
executed. (See JPM Br. at 10.) JPMMAC may have known since the Closing Date that it
riddled the Trust with Defective Loans. However, given that JPMMAC is alleged to have been
"secretly hiding the existence of pervasive non-conformance, it [was] continually guilty of
breaching its duty of good faith and fair dealing." ACE Sec. Corp. v. DB Structured Prods., Inc.,
2013 NY Slip Op. 51933 (NY. Sup. Ct. Nov. 21,2013). Thus, the claim is timely.

VI.

PLAINTIFF'S CLAIMS ARE ADEQUATELY PLEADED.
In addition to alleging that Plaintiff's claims are untimely, Defendants also allege that it

has not adequately pleaded recoverable claims for relief. Defendants are wrong.

A.

PlaintifTs Have Satisfied All Conditions Precedent.

sufficient facts to raise a question of fact as to whether equitable estoppel applies, thereby
precluding dismissal. See Century Fed. Sav. & Loan Ass'n ofLong Island v. Net Realty Holding
Trust, 449 N.Y.S.2d 293, 294 (2d Dep't 1982) ("[W]hether [a] defendant should be equitably
estopped from asserting the Statute of Limitations as an affirmative defense to [a] plaintiffs'
complaint is not a question of law, but rather a question offact.").
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Defendants argue that the repurchase claims should be dismissed because the Securities
Administrator has not fulfilled all of the "conditions precedent" to filing Suit. 14 (See JPMMAC
Br. at 13-14; WMC Br. at 20-22.) Specifically, WMC and JPMMAC assert that the repurchase
claims related to the Loans identified in the November 6, 2013 Breach Notice are rendered a
"nullity" because the Securities Administrator filed suit before the 90 day cure period related to
that Notice had expired and after the statute of limitations had run. (See id.) WMC and
JPMMAC further argue that the Securities Administrator cannot recover for any Loans that it has
not specifically noticed in breach letters prior to filing suit. These arguments fail for six reasons.
First, notice is not required to be given by the Securities Administrator when Defendants
themselves know (or should have known) of a breach. The Plaintiff alleges that each Defendant
at some point became aware of the Defective Loans in the Trust. If any of the Defendants knew
or should have known of the Defective Loans, notice is unnecessary (either because JPMMAC or
WMC already had knowledge or because JPMMAC, WMC, or JPM Bank should have provided
one another with notice of the breaches each had already discovered).15 Second, the November
6, 2013 Breach Notice was merely supplemental because JPMMAC and WMC had been on
notice of pervasive Defective Loans since at least January 28, 2013, when JPMMAC and WMC
had notice of more than 1,000 Defective Loans.

14 The facts in ACE II, which Defendants rely on in support of their argument, are
inapposite. Unlike the present instance, in ACE II, the plaintiff did not assert that the defendant
had anticipatorily repudiated the agreements at issue.
15 ACE Sees. Corp. Home Equity Loan Trust, Series 2007-HE3 v. DB Structured Prods., No. 13
Civ. 1869 (AJN), 2014 U.S. Dist. LEXIS 37157, at *48 (S.D.N.Y. Mar. 20, 2014) ("[T]he
MLPA clearly states that DBSP's repurchase obligation arises upon discovery, and it does not
provide that the Purchaser must notify DBSP of breached loans before enforcing DBSP's duty to
repurchase those loans.")
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Third, Defendants' reliance on ACE II for the proposition that the expiration of the cure
period operates as a condition precedent to enforcement of repurchase obligations with respect to
Loans noticed after the filing of the Complaint is misplaced. 16 In ACE II, the plaintiff alleged
causes of action solely relating to noticed loans. See 977 N.Y.S.2d at 231. However, the ACE II
court held that the cure period had not run on a single noticed loan prior to the plaintiff initiating
suit, thereby rendering all claims unripe. In so doing, the First Department relied upon Southern

Wine & Spirits of America, Inc. v. Impact Environmental Engineering, PLLC, 80 A.D.3d 505
(1st Dep't 2011), in which the appellate court held that a plaintiff could not utilize the relationback provisions in the CPLR to cure a defective initial complaint because the plaintiff had failed
to comply with the conditions precedent prior to commencing an action. Here, it is undisputed
that the cure period relating to the first two Breach Notices expired prior to the filing of the
Complaint. See id at 505. Fourth, the 90-day cure period on the Loans in the November 6,2013
Breach Notice ran on February 4, 2014. The claims on these Defective Loans are nonetheless
timely because they relate back to the filing of the Complaint. As such, the Defendants were
already on notice of pervasive breaches and are not prejudiced by their inclusion.
Fifth, Plaintiff's claims were properly noticed and pleaded because, under New York law,
there is no obligation to identify the specific Loans alleged to be defective, either in the
Complaint or in the demand letters. See MBIA Ins. Corp. v. Credit Suisse Sec. (USA) LLC, 32
Misc. 3d 758, 778 (Sup. Ct. 2011), reconsideration granted on other grounds, 939 N.Y.S. 2d 742

For purposes of argument only, Plaintiff accepts that the notice was provided on or about
November 6, 2013 after the filing of the Complaint. However, Defendants received the third
Breach Notice first from certificateholders on November 1, 2013 the same date the Complaint
was filed.
16
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(Sup. Ct. 2011) (Kornreich, J.) ("Although MBIA may ultimately be required to itemize the
breaches constituting its contract claims, the pleadings give sufficient notice of the claim at this
juncture."); see also Deutsche Bank Nat'l Trust Co. v. WMC Mortg., LLC, No. 3:12-CV-00933
(CSH), 2014 U.S. Dist. LEXIS 43130, at *31 (D. Conn. Mar. 31, 2014); ACE Sec. Corp. Home

Equity Loan Trust, Series 2007-HE3, 2014 U.S. Dist. LEXIS 37157, at *43 (a complaint "need
not contain specific allegations regarding each loan at issue" for the plaintiff to survive a motion
to dismiss);

u.s.

Bank Nat'l Ass'n v. Countrywide Home Loans, Inc., No. 652388/2011, 2013

N.Y. Misc. LEXIS 3534, at *13 (N.Y. Sup. Ct. May 29, 2013) ("Plaintiff was not required to list
and provide particularized details as to the specific loans allegedly in breach."); Deutsche Alt-A

Sec. Loan Trust, Series 2006-0AI v. DB Structured Prods., Inc.. 958 F. Supp. 2d 488, 496
(S.D.N.Y. 2013); Assured Guar. Mun. Corp. v. Flagstar Bank, FSB, No. 11 Civ. 2375 (JSR),
2011 U.S. Dist. LEXIS 102722, at *22 (S.D.N.Y. Sept. 8,2011) (holding that the plaintiff is not
precluded from maintaining put-back claims for loans not specified in its demand letters).
Finally, Plaintiff is excused from any further compliance with any conditions precedent
because Defendants have repudiated their obligations. (Compl.

~

87.) When a party makes

clear that it will not honor its contractual obligations, the contracting party is relieved from
fulfilling any further conditions precedent See Best Payphones, Inc. v. Manhattan Telecomms.

Corp. (In re Best Payphones, Inc.), 432 B.R. 46, 54 (S.D.N.Y. 2010) ("Once a party
anticipatorily repudiates, the other party is excused from complying with any conditions
precedent contained in the contract, including the obligation to give notice of breach and an
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opportunity to cure.").!' While a demand for more than the contract calls for in the way of
counter-perfonnance is not in itself a repudiation, when such a demand "amounts to a statement
of intention not to perfonn except on conditions which go beyond the contract, it becomes a
repudiation." Tradax Energy, Inc. v. Cedar Petrochemicals, Inc., 317 F. Supp. 2d 373, 377
(S.D.N.Y. 2004) (quotation and citation omitted).
Despite receiving the Breach Notices, which attached voluminous reports detailing every
breach found with regard to 1,593 defective Mortgage Loans (Compl.

~

75), Defendants'

responses included demands for a plethora of infonnation that they were not entitled to under the
PSA or the MLSA. (See, e.g. Ascher Aff. Exhs. A, B, C.) Indeed, the Breach Notices contained
voluminous infonnation and thus provided Defendants with infonnation sufficient to cure or
repurchase most, if not at least some, of the breaching Loans without any additional infonnation
at all. (See Compl. ~~ 75-77.) By failing to repurchase even a single loan after being confronted
with ample evidence, JPMMAC's and WMC's actions manifest their intent not to perfonn. See

ACE Sees. Corp. v. DB Structured Prods., Inc., 40 Misc. 3d 562, 569 (Sup. Ct. 2013), overruled
on other grounds, ACE II 112 A.D. 3d 522 (1st Dep't 2013) (denying motion to dismiss in part
because defendant repudiated "its repurchase obligations" by failing to repurchase any loans).
Because WMC and JPMMAC have repudiated their obligations, Plaintiff is excused from
providing notice of Defective Loans before bringing suit.
17 See also Special Situations Fund III L.P. v. Versus Tech., Inc., 642 N.Y.S.2d 894, 895 (lst
Dep't 1996) ("A party will be relieved or discharged from the perfonnance of futile acts or
conditions precedent ... upon the failure or refusal by a party to honor its obligations under their
contract." (citations omitted)); Sunshine Steak, Salad & Seafood, Inc. v. WI M Realty, Inc., 135
A.D.2d 891, 892 (3d Dep't 1987) ("Further, where it becomes clear that one party will not live
up to a contract, the aggrieved party is relieved from the perfonnance of futile acts or conditions
precedent." (citation omitted)).
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B.

Plaintiff Properly Alleged Its Failure To Notify Claims.

The JPMorgan Defendants allege that Plaintiff's failure to notify claim is not adequately
pleaded because Plaintiff does not explain how the Trust was harmed by this failure. A claim for
failure to notify is a separate and distinct breach of contract claim from a claim for failure to
repurchase. Such claim targets Defendants' refusal to comply with their obligations to notify the
Securities Administrator of breaches of R&Ws where Defendants were aware of the breaches
prior to receiving notice of them from another party. This distinction is critical. Plaintiff has
pleaded Defendants were aware of hundreds, if not thousands, of Loans that breached the
R&Ws, and yet they failed to inform the other parties of these breaches notwithstanding their
contractual obligation to do so. (Compl." 8-10.)
This Court and many others have found that the failure of one party to a contract to notify
the other party to that contract of breaches of the representations and warranties is a viable
breach of contract claim. See WMC4, 2013 N.Y. Misc. LEXIS 5404, at *3 n.7 (Kornreich, J.)
("To be sure, a servicer such as JPM Bank: cannot receive actual notice of originator fraud, not
tell anyone, and think it can credibly maintain it did nothing wrong. This type of 'failure to
notify' upends the framework of the MLSA and PSA. Simply put ... , defendants are liable and
discovery would determine how liability should be apportioned."); see also ACE Sec. Corp.

Home Equity Loan Trust, Series 2007-HE3, 2014 U.S. Dist. LEXIS 37157 (S.D.N.Y. Mar. 20,
2014) (denying motion to dismiss failure to notify claim); Deutsche Alt-A Sees. Mortg. Loan

Trust, Series 2006-0Al, 958 F. Supp. 2d at 501 ("[I]f Plaintiff's allegations are found to be
true, [defendant] willfully knew of material breaches of loans and failed to cure these breaches
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for more than five years, rendering the entire purpose of the cure-or-repurchase obligation
meaningless." (citation omitted)).
Defendants' failure to notify harmed the Trust because it precluded the Plaintiff and/or
the Trustee from seeking remedies of cure, substitution, or repurchase. See Mastr Asset Backed

Sec. Trust 2006-HE3 v. Us. Bank Nat'l Ass'n, No. 11-2542 (JRTfINL), 2013 U.S. Dist. LEXIS
140165, at *18 (D. Minn. Sept. 30, 2013) ("Indeed, if failure to notify was not a breach of the
contract, then [the seller] would have had no incentive to notify the Trustee of any breach it
discovered, preventing the Trustee from being able to seek the remedies of cure, substitution or
repurchase."). Thus, the Trust suffered significant losses and incurred fees from, among other
things, non-performing Loans, Loan modifications, borrower bankruptcies, and foreclosures.

c.

Plaintiff's Demand For Specific Performance And Damages Is Appropriate.

Defendants also allege the sole remedy clause precludes damages and that the claims for
specific performance and damages are duplicative: 8 (See WMC Br. at 16-17; JPMMAC Br. at
4, 6, 14-17.) Plaintiff's demand for specific performance is not duplicative of its damages claims
because in the event that this Court should fmd that certain breaching Loans are incapable of
being repurchased, damages as well as specific performance are necessary to make the Trust's
investors whole for the losses they suffered. See Lehman Bros. Holding, Inc. v Wall St. Mortg.

Bankers, Ltd., No. 60302112009,2013 N.Y. Misc. LEXIS 5850, at *4 (Sup. Ct. Dec. 10,2013);
ACE Sec. Corp. Home Equity Loan Trust, Series 2007-HE3, 2014 U.S. Dist. LEXIS 37157, at
*24 ("However, specific performance is an equitable remedy, and where the granting of

18 WMC further argues that its obligation to repurchase a Loan ceases to exist when a Loan
liquidated, and thus the sole remedy clause bars any claim at all. (WMC Br. at 16 n.12.).
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equitable relief appears to be impossible or impracticable, equity may award damages in lieu of
the desired equitable remedy." (quotation and citation omitted». New York law makes clear that
this court is "free to make [the Trust] whole" in response to Defendants' breaches. 19 Resolution
Trust Corp. v. Key Fin. Servs., Inc., 280 F.3d 12, 18 (1st Cir. 2002) (applying New York law).20

D.

Plaintiff Adequately Pleaded A Cause Of Action For Breach Of The Implied
Covenant Of Good Faith And Fair Dealing.

Under New York law, every contract carries with it an implied covenant that the
contracting parties will exercise good faith in performing their contractual duties. 511 W. 232nd
Owners Corp. v. Jennifer Realty Co., 98 N.Y.2d 144, 153 (2002). Pursuant to this covenant, a
party to a contract cannot avail themselves of the non-performance that they occasioned. See
Rochester Cmty. Individual Practice Ass'n, Inc. v. Finger Lakes Health Ins. Co., 281 A.D.2d
977,979 (4th Dep't 2001) ("A condition precedent is linked to the implied obligation of a party
not to do anything which will have the effect of destroying or injuring the right of the other party
to receive the fruits of the contract." (quotations and citation omitted».
The JPMorgan Defendants argue that a cause of action for breach of the covenant of good
faith and fair dealing cannot lie because it is duplicative of the breach of contract claims. (See

WMC recognizes that it is premature for the court to determine whether a repurchase remedy
is available for liquidated Loans. However, if the Court were to hold that liquidated Loans
cannot be repurchased under the Repurchase Price definition, interpreting the sole remedy
provision to be limited to specific performance would violate one of the fundamental principles
of equity-"that the imposition of an equitable remedy must not itself work an inequity, and that
specific performance should not be an undue hardship." Van Wagner Adver. Corp. v. S & M
Enters., 67 N.Y.2d 186, 195 (1986).
19

20 This well-established rule is the result of the basic legal principle that "specific performance
will not be ordered where monetary damages would be adequate to protect the expectation
interest of the injured party." Sokoloffv. Harriman Estates Dev. Corp., 96 N.Y.2d 409, 415
(2001) (quotation and citation omitted).
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JPMMAC Br. at 17-20.) However, Plaintiff pleaded that JPMMAC was aware of Loans that
breached the R&Ws even before the securitization closed. Further, JPMMAC not only chose to
hide this information from the investors in the Trust, but it actively published materials directed
at the investors, such as the Prospectus Supplement, that contained blatant misrepresentations
regarding the description of the Loans in the Trust's mortgage pool. (Compl. '169.) Neither the
PSA nor the MLSA expressly required JPMMAC to describe truthfully in its marketing materials
the characteristics of the Loan pool to interested investors. This claim is not duplicative.
JPMMAC had a duty not to mislead investors or to construct a trust that it knew was
never going to provide investors with the "fruits of the contract."

See Kirke La Shelle Co. v.

Paul Armstrong Co., 263 N.Y. 79, 87 (1933) (noting that "in every contract there is an implied
covenant that neither party shall do anything which will have the effect of destroying or injuring
the right of the other party to receive the fruits of the contract" (citation omitted». Because the
investors lacked the ability to review independently the quality of the Loans, JPMMAC knew or
must have known that any potential investors in the Trust were relying in good faith on the
accuracy of its marketing materials, including the Prospectus Supplement.

(Compl.' 16.)

Despite knowing of this reliance, JPMMAC chose to misrepresent the collateral underlying the
Loans even before the Trust closed. Accordingly, Plaintiff alleged sufficient facts demonstrating
that JPMMAC was "continually guilty of breaching [its] duty of good faith and fair dealing"
because it likely "secretly hid[] the existence of pervasive nonconformance" of the Loans. ACE
Sec. Corp. Home v. DB Structured Prods., Inc., (index no. 650327/2013) (Supr. Ct. Nov. 25,
2013 (Kornreich, J.); see also JFK Hotel Owner, LLC v. Hilton Hotels Corp., No. 650502/2013,
2014 N.Y. Misc. LEXIS 1205, at *25 (Sup. Ct. Mar. 14,2014) ("Plaintiff sufficiently avers that
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[defendant's] allegedly knowing concealment of [certain material facts] had the effect of
destroying or injuring the right of [P]laintiff to receive the fruits of the contract." (quotation,
citations, and alterations omitted». This is a separate cause of action and principles of equity
mandate that the Defendants should not now be allowed to benefit from their wrongdoing.

E.

Plaintiff's Claim For Declaratory Judgment Is Not Duplicative.

As with the breach of the implied covenant of good faith and fair dealing claim,
Defendants argue that the declaratory judgment claim should be dismissed as duplicative.
(WMC Br. at 18; JPM Br. at 17.) Plaintiff recognizes that the Court accepted this argument and
dismissed the declaratory judgment count in the WMC4 Action. Plaintiff asserted this count to
require Defendants to be held to their obligations going forward with respect any Defective
Loans identified in the future, which, after final judgment, would subject Defendants to contempt
sanctions should they fail to comply with their obligations. Given their positions herein, without
such declaratory judgment Defendants likely will simply refuse to notice or repurchase any
Defective Loans going forward, despite the fact that their obligations are continuing. The need
for a declaratory judgment against JPM Bank. is even more acute given that JPM Bank. continues
to service the Loans and, therefore, is in the position to notify Plaintiff and the Trustee when it
discovers a Defective Loan. See 40-56 Tenth Ave. LLC v. 450 West 14th St. Corp., 22 A.D.3d
416,417 (1st Dep't 2005) (fmding declaratory judgment adequately pled because it would have
''the immediate and practical effect of influencing [the parties'] conduct" (quotation omitted».

F.

Plaintiff Has Alleged A Cause Of Action For Indemnification.

WMC acknowledges that this Court already has held that an identical indemnification
provision to the one asserted herein covers the Trust's litigation costs arising from its repurchase
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claims. (See WMC Br. at 18-19.) See also BankofN.Y. Mellon, 2013 N.Y. Misc. LEXIS 5404,
at *14. WMC, however, urges the Court to reverse its prior ruling and find that Plaintiff cannot
recover fees and expenses under the indemnification provision.21 In so doing, WMC does not
address Plaintiff's argument that the indemnification claim seeks reimbursement of expenses
incurred as a result of third party certificateholder demands relating to WMC's breaches. The
indemnification provision, MLSA §7.03, provides:
In addition to such cure, repurchase and substitution obligations,
[WMC] shall indemnify the Purchaser and hold it harmless against
any out-of-pocket losses, penalties, fines, forfeitures, reasonable
and necessary legal fees (including, without limitation, legal fees
incurred in connection with the enforcement of the Seller's [i. e.
WMC's] indemnification obligation under this Subsection 7.03)
and related costs, judgments, and other costs and expenses
resulting from any claim, demand, defense or assertion arising
from or relating to, a breach of the [WMC] representations and
warranties contained in this Agreement.

The Complaint alleges that the repurchase claims arise from demands made by certain
certificateholders who identified breaches and sent notice thereof to the Securities Administrator.
(See Compl. ~ 75.) Plaintiff seeks indemnification of its expenses resulting from these demands,
which includes, among other things, this litigation. Indeed, it is difficult to imagine what other
third party "demands" the parties could have contemplated would be covered, and Section 7.03
expressly covers legal fees from suing WMC. WMC's argument is, therefore, contrary to the
agreement and its proposed interpretation would render the indemnification obligation
meaningless, which is contrary to fundamental principles of of contract interpretation.

21 The Repurchase Price is defined to include "all reasonable costs and expenses, including
reasonable attorney's fees, incurred by Purchaser to effect this Repurchase." MLSA § 1.01.
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CONCLUSION

For the foregoing reasons, Defendants' motions to dismiss should be denied in its
entirety. Alternatively, Plaintiff should be granted leave to re-plead.
DATED:

April 11, 2014
New York, New York
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