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Park"

Parties"

Respondents Tilden Park Investment Master Fund LP, Tilden Park Management I LLC and

Tilden Park Capital Management LP, on behalf of themselves and their advisory clients

(collectively, "Tilden Park"), AEGON USA Investment Management, LLC, BlackRock Financial

Management, Inc., Cascade Investment, LLC, the Federal Home Loan Bank of Atlanta, the Federal

Home Loan Mortgage Corporation (Freddie Mac), the Federal National Mortgage Association

(Fannie Mae), the Federal National Mortgage Association (Fannie Mae), Goldman Sachs Asset

Management L.P., Voya Investment Management LLC, Invesco Advisers, Inc., Kore Advisers,

L.P., Metropolitan Life Insurance Company, Pacific Investment Management Company LLC,

Teachers Insurance and Annuity Association of America, the TCW Group, Inc., Thrivent Financial

for Lutherans, Western Asset Management Company (collectively, with the other parties listed

after Tilden Park, the "Institutional Investors"),
Investors"

American General Life Insurance Company,

American Home Assurance Company, Lexington Insurance Company, National Union Fire

Insurance Company of Pittsburgh, Pa., The United States Life Insurance Company in the City of

New York, The Variable Annuity Life Insurance Company (collectively, with the other parties

listed after the Institutional Investors, "the AIG Parties"), DW Partners LP, Olifant Fund, Ltd.,

FYI Ltd., and FFI Fund Ltd. (collectively, with the other parties listed after DW Partners LP, "the

Olifant
Funds,"

and together with all of the aforementioned parties, the "Challenging

Respondents"),
Respondents"

respectfully submit this Memorandum of Law in Support of their joint motion

to limit standing to participate in this proceeding to certificateholders in the Settlement
Trusts.12

1 Tilden Park has separately moved for an order limiting standing with respect to one particular Settlement Trust -
a Trust as to which one of the parties that seeks to be heard has no potential economic interest, regardless of how
this Court rules on the issues raised by the Petition. Tilden Park has filed that motion under seal, because it
addresses specifies of the challenged party's holdings that, under this Court's February 13, 2018 Scheduling Order,
were disclosed on a confidential basis.

2 The Challenging Respondents acknowledge that a Certificate Insurer in a trust has standing to enforce the terms of
a trust instrument. Accordingly, they do not challenge the standing of Ambac Assurance Corporation to appear in
this proceeding.
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("

"Petition"

PRELIMINARY STATEMENT

CPLR Article 77 ("Article 77") limits standing to appear in proceedings thereunder to

persons with a direct economic interest in the proceeding's outcome. More particularly, under

Article 77 and the Surrogate's Court Procedure Act ("SCPA"), referenced therein, standing to

appear in an Article 77 proceeding is limited to "persons
interested"

in the trust that is the subject

of the proceeding, and "persons
interested"

is defined to mean those entitled to share as

beneficiaries. See N.Y. C.P.L.R. 7703 (McKinney); N.Y. Surr. Ct. Proc. Act Law § 103

(McKinney).

As applied here, these principles mean that standing to appear in this Article 77 proceeding

with respect to any particular Settlement Trust3
Trust is limited to persons holding certificates issued by

that Settlement Trust. The Settlement
Trusts'

Governing Agreements clearly state that the only

beneficiaries of those Trusts are their certificate holders. Other persons, including holders of

indirect or derivative interests in the Settlement Trusts, are not beneficiaries and consequently lack

standing. General standing principles, as set forth by the state and federal courts of New York,

mandate the same conclusion, as courts consistently deny standing to parties with only an indirect

interest in the matter under consideration.

Five Respondents here (collectively, the Challenged Respondents) are not certificate

holders in all the Settlement Trusts with respect to which they have purported to appear 4
They

3 Capitalized terms used in this Answer and not defined herein have the meanings given to such terms in the Petition
for Judicial Instructions under CPLR Article 77 on the Administration and Distribution of a Settlement Payment (the

"Petition"), dated December 15, 2017, filed by Wells Fargo Bank, National Association, U.S. Bank National

Association, the Bank of New York Mellon, the Bank of New York Mellon Trust Company, N.A., Wilmington

Trust, National Association, HSBC Bank USA, N.A., and Deutsche Bank National Trust Company (collectively, the
"Trustees" or "Petitioners")."Petitioners"

4 Pursuant to the Scheduling Order entered by the Court on February 13, 2018 [Dkt. No. 194], information provided

by Respondents about the nature of their holdings in the Settlement Trusts is deemed to be Confidential Information.

Accordingly, the Challenging Respondents have not named the Challenged Respondents in this memorandum. A
table identifying the Challenged Respondents and listing their respective holdings that are the subject of this motion
will be filed under seal as Exhibit A to this memorandum.
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claim an interest in Settlement Trusts for which they do not own certificates by virtue of owning

interests in other structures - CDOs, Re-REMICs and NIMS Trusts - that allegedly own

certificates in those Settlement Trusts. As detailed below, however, the fact that the Challenged

Respondents are invested in structures that own certificates issued by some of the Settlement

Trusts does not make the Challenged Respondents the owners of those certificates. They have

neither rights nor obligations under the Governing Agreements, and whatever indirect economic

interest they may enjoy does not make them
"beneficiaries"

of the Settlement Trusts. Accordingly,

they lack standing to appear with respect to those Trusts in this proceeding.

STATEMENT OF FACTS

The Trustees commenced this proceeding under CPLR Article 77 to obtain judicial

instructions regarding the distribution of each Trust's Allocable Share of a $4.5 billion Settlement

Payment to be transferred by JPMorgan Chase & Co. to the Trustees. The Petition raises several

issues relating to the distribution, including the order of operations - the Write-Up First Method,

the Pay First Method, or a different method - that should be used to distribute the settlement

proceeds to certificate holders. Fifteen respondents have filed answers to the Petition. On

February 21, 2018, pursuant to the Court's Scheduling Order dated February 13, 2018, the parties

exchanged information, on an
"attorneys'

eyes
only"

basis, concerning the nature of their interests

in the Settlement Trusts.

The February 21 disclosures revealed that the Challenged Respondents do not hold

certificates in some or all of the Settlement Trusts in which they have claimed an interest. Instead,

the Challenged Respondents each hold their interests in the Settlement Trusts indirectly, though

one or more of the following forms: (i) certificates in CDOs that in turn own certificates issued

by certain Settlement Trusts, (ii) certificates in re-REMIC trusts that in turn own certificates issued

by certain Settlement Trusts, (iii) certificates in NIMS trusts that in turn own certificates issued by
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â€”

certain Settlement Trusts. The table appended to this brief as Exhibit A contains a list of these

holdings of the Challenged Respondents. As detailed below, the holdings listed on Exhibit A are

insufficient to give the Challenged Respondents standing to appear in this proceeding with respect

to the Settlement Trusts to which they relate. Exhibit A thus describes the scope of the relief

sought through this motion.

THE NATURE OF THE CHALLENGED RESPONDENTS' INTERESTS

CDOs, re-REMICs and NIMS Trusts are distinct financial structures, but a feature common

to all of them is that investors in those structures do not have an ownership interest in the assets

owned by the structure. An investor's interest in the structure generally encompasses certain rights

to cash flows generated from the assets, but ownership of the assets is vested in a trustee or similar

entity. A more detailed description of each structure follows.

CDOs

As explained by the court in In re Citigroup Inc. Securities Litigation, 753 F. Supp. 2d 206,

215 (S.D.N.Y. 2010):

[C]ollateralized debt obligations ('CDOs') are a form of asset-backed security. An

underwriter creates a CDO by purchasing a pool of assets and transferring those

assets to a special purpose entity. The entity then issues debt securities whose

interest payments are backed by the income stream generated by the entity's assets.

Although RMBS and CDOs are similar in many ways, RMBS securitizations

purchase mortgages and issue securities backed by those mortgages, whereas many
CDOs purchase other securities-RMBS, for example-and issue securities

backed by those.

(emphasis in original). Accord House of Europe Funding I, Ltd. v. Wells Fargo Bank, N.A., 2014

WL 1383703 at *1 (S.D.N.Y. Mar. 31, 2014) ("A CDO issuer is an investment vehicle that bundles

a variety of revenue-generating assets (the
'collateral'

or 'underlying assets') and then sells pieces

of the expected revenue to investors in the form of debt and equity securities (the CDO

securities).").
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â€”

A CDO is typically governed by an indenture, entered into between the CDO Issuer and

the Trustee of the CDO indenture, which transfers "the CDO Issuers'
property to the CDO

Indenture Trustee and provide[s] to the CDO Indenture Trustee certain rights and
duties."

Triaxx

Prime CDO 2006-1, Ltd. v. Bank of New York Mellon, 2017 WL 1103033 at *1 (S.D.N.Y. Mar.

21, 2017). The court in Triaxx Prime CDO 2006-1 cited a typical CDO "granting
clause,"

which

stated as follows:

The [CDO] Issuer [ ] hereby Grants to the [CDO Indenture] Trustee . . . all of its

right, title and interest in, to and under, in each case, whether now owned or

existing, or hereafter acquired or arising, all accounts, general intangibles, chattel

paper, instruments, securities, investment property and any and all other property .

. . of any type or nature owned by it, including . . . the Collateral Debt Securities . .

Id. at *3 (emphasis added). The "Collateral Debt
Securities"

in which the CDO Trustee holds all

"right, title and
interest"

may include certificates in RMBS trusts. In Triaxx Prime CDO 2006-1,

for example, the court explained that "the CDO Issuer[] purchased certificates issued by 53 RMBS

trusts, which formed the corpus of the []
CDOs."

Id. at *1. Thus, under the granting clause, the

CDO Trustee not CDO investors-owns all of the "right, title, and interest
in"

the underlying

RMBS certificates which "form[] the
corpus"

of that CDO trust.

Typical CDO indentures also contain "no
action"

provisions, akin to those found in RMBS

PSAs, which prohibit CDO investors from instituting suits or pursuing remedies on behalf of the

CDO unless, among other conditions, (a) they hold a certain threshold of the outstanding notes

(generally 25%), and (b) have previously demanded the CDO trustee pursue such remedy for the

CDO. For example, in House of Europe Funding I, Ltd., 2014 WL 1383703, at *17, the court

held that the CDO indenture's no-action provision barred a CDO investor from obtaining a

declaratory judgment claim concerning various indemnification rights related to the indenture. In

so holding, the court relied on the CDO indenture's no action provision, which stated that "'[n]o

Holder of any Note shall have any right to institute any Proceedings, judicial or otherwise, with
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â€”

â€”

â€”

respect to this Indenture . . . or for any remedy
hereunder,'

unless, among other conditions, '[s]uch

Holder has previously given written notice to the Indenture Trustee of a continuing Event of

Default'
and holders of at least 25 percent of the controlling class of notes have demanded that the

Indenture Trustee bring suit 'in respect of such Event of
Default.'"

Id. (emphasis in original).

RE-REMICS

"Re-REMICs are previously securitized residential mortgage backed securities

transactions (RMBS) that are re-packaged and re-sold, and are typically comprised of unsold

RMBS [certificates] being held in
defendants'

inventory of RMBS [certificates]."
CIFG Assur. N.

Am., Inc. v. Bank of Am., N.A., 2013 WL 5380385 (N.Y. Sup. Ct. Sep. 23, 2013). "In each re-

REMIC, the original RMBS [certificates] are deposited into a trust, and certificates [in the Re-

REMIC] representing rights to the cash flows are sold to investors in private placement

transactions."
Id.; see also MORTGAGE-BACKED SECURITIES § 4:22 (explaining that "in a simple

Re-REMIC, an investor transfers ownership of CMBS or RMBS to a new special purpose entity,

which in turn transfers them to a
trust"

and that by packaging
"underperforming"

certificates of

RMBS transactions to a new structure, "the new structure's tranches can receive higher ratings").

Re-REMICs are typically governed by pooling agreements, which are akin to indentures

or pooling and servicing agreements. See, e.g., Tli Investments, LLC v. C-III Asset Management

LLC, 2013 WL 6778094, at *1-2 (N.Y. Sup. Ct. Dec. 23, 2013). For example, in June 2007,

certificates backed by four Bear Stearns RMBS trusts-BSAAT 2007-1, SAMI 2007-AR7,

BSABS 2007-AC3, and BSABS 2007-AC5-were
"re-securitized"

into a separate Re-REMIC

trust called "Bear Stearns Structured Products Inc. Trust.
2007-R8,"

also known as BSSP 2007-

R8. The Pooling Agreement governing BSSP 2007-R8 (attached as Exhibit 1 to the Affidavit of

Kevin S. Reed ("Reed
("

Aff."), filed herewith) refers to the RMBS certificates in those four RMBS

trusts as the "Underlying
Certificates."
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â€”

Importantly, like typical CDO indentures, typical Pooling Agreements for Re-REMICs

contain a granting clause that conveys all right, title, and interest in the underlying RMBS

certificates to the Re-REMIC Trustee. For example, in BSSP 2007-R8, the Pooling Agreement

states that "[t]he Depositor . . . does hereby sell, transfer, assign, set-over and otherwise convey to

the Trustee, in trust, for the use and benefit of the Certificateholders [of the Re-REMIC], without

recourse, all the right, title and interest of the Depositor in and to (i) the Underlying Certificates,

including all amounts payable on the Underlying Certificates in accordance with the terms thereof

on or after the Closing Date, (ii) the Sale Agreement and (iii) all its right, title and interest, if any,

in all other assets constituting the Trust
Fund."

See Pooling Agreement (Reed Aff., Ex. 1) at

§ 2.01(a).

Further, Section 9.03(b)-(c) of the Pooling Agreement for BSSP 2007-R8 contains a typical

no-action clause, akin to those found in RMBS PSAs:

(b) No Certificateholder shall have any right to vote (except as expressly provided

for herein) or in any manner otherwise control the operation and management

of the Trust, or the obligations of the parties hereto . . .

(c) No Certificateholder shall have any right by virtue of any provision of this

Agreement to institute any suit, action or proceeding in equity or at law upon or

under or with respect to this Agreement, unless such Holder previously shall have

given to the Trustee and the Depositor a written notice of default hereunder, and of

the continuance thereof, as hereinbefore provided, and unless also the Majority
Certificateholders shall have made written request upon the Trustee to institute such

action, suit or proceeding in its own name as Trustee hereunder and shall have

offered to the Trustee such reasonable indemnity as it may require against the costs,

expenses and liabilities to be incurred therein or thereby, and the Trustee, for 30

days after its receipt of such notice, request and offer of indemnity, shall have

neglected or refused to institute any such action, suit or proceeding.

(emphasis added). As the granting clause and no-action provisions make clear, under a

typical Pooling Agreement governing a Re-REMIC, only the Re-REMIC Trustee-and not

the Re-REMIC investors has the ability to pursue rights attendant to the underlying RMBS

certificates transferred to such Re-REMICs.
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Trusts"

NIMS TRUSTS

A NIMS Trust is a securitization structure created when an issuer securitizes residual cash

flows from other asset-backed transactions. Office of Thrift Supervision Regulatory Bulletin, OTS

RB 37-51, 2010 WL 1390842 "Liquidity Risk Management Investment
Securities."

(January 15,

2010.) Certificates held by a NIMS Trust are generally residual asset-backed certificates that

receive cash flows from an underlying trust only after all fees and expenses related to the

transaction and amounts due on all other classes of certificates have been paid. Id. Thus, investors

in NIMS Trusts are only entitled to excess payments from underlying securities deals. 20 No. 11

Westlaw Journal Bank & Lender Liability 7, *1 (October 20, 2014). As with CDOs and Re-

REMICs, investors in NIMS trusts do not have any ownership interest in the income-generating

assets owned by the trusts.

Bear Stearns Structured Products Inc. NIM Trust 2006-16 Notes, Series 2006-16 ("BSSP

2006-16"), one of the NIMS Trusts held by HBK, is an illustrative example. BSSP 2006-16 is

governed by an Indenture and a Private Placement Memorandum ("PPM") and consists of four

different certificate groups with offered notes that each represent an ownership interest in one of

four underlying trusts (the "Underlying Trusts"). Three of the four Underlying Trusts are BSABS

2006-HE3, BALTA 2006-2, and GPMF 2006-AR2, which are Settlement Trusts at issue in these

proceedings. See PPM (a true and correct copy of which is attached as Exhibit 2 to the Reed Aff.),

at 2-3.) The offered notes in BSSP 2006-16 represent a contingent interest to receive either excess

cash flows or prepayment charges from the Underlying Trusts. Id. at 4-5.

The Issuer of BSSP 2006-16 is CMO Holdings II Ltd., which purchased the underlying

certificates in that NIMS Trust from a depositor and then "pledge[d] the Underlying Certificates

to the Indenture Trustee". Id. at 16. The Indenture Trustee is thus the party that holds a valid and
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