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Motion"

PRELIMINARY STATEMENT

The Challenging
Holders'1

motion to limit the
"standing"

of Nover Ventures, LLC

("Nover") and other similarly situated investors is a misguided attempt to preclude others from

making persuasive, contrary arguments to their own interpretation of the Settlement
Trusts'
Trusts

governing agreements (the "Governing Agreements").
Agreements"

The Consolidated Standing Motion is so

riddled with contradictions, inconsistencies, and misstatements of the law, that, were the Court to

apply the standard sought therein, none of the investors-including the Challenging Holders

themselves-would have
"standing"

to participate in this proceeding. Such an absurd result

cannot prevail.

Moreover, allowing Nover to participate in this proceeding will serve the additional

interests of: (i) avoiding uncertainty about the uniformity and finality of judgment; (ii) avoiding

delay in the proceedings and distribution of Settlement Funds; and (iii) preventing a rash of other

investors from intervening and/or pursuing other legal avenues that could further delay the

distribution of the Settlement Funds. This is the last of the Article 77 proceedings relating to

global RMBS settlements and the deadline for appearances has passed.

For these reasons, and as set forth in more detail below, the Court should deny the

Consolidated Standing Motion.

STATEMENT OF FACTS

On December 15, 2017, Wells Fargo Bank, National Association, U.S. Bank National

Association, The Bank of New York Mellon, The Bank of New York Mellon Trust Company,

1
The Challenging Holders are Tilden Park, the Institutional Investors, AIG, DW Partners, the

Olifant Funds, D.E. Shaw and Ellington. See Consolidated Memorandum of Law in Support of

the Joint Motion to Limit Standing to Certificateholders in the Settlement Trusts (the

"Consolidated Standing Motion") (Dkt. No. 251) at 5; D.E. Shaw Refraction Portfolio's

Memorandum of Law with Respect to Standing (Dkt. No. 258); Ellington Management Group,

L.L.C.'s Memorandum of Law Concerning Standing (Dkt. No. 265).

I
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N.A., Wilmington Trust, National Association, HSBC Bank USA, N.A. and Deutsche Bank

National Trust Company (collectively the "Trustees")
"Trustees"

filed the petition initiating this Article 77

proceeding for judicial instructions concerning the administration and distribution of the $4.5

billion settlement payment by JP Morgan Chase & Co., and to provide certificate holders in the

Settlement Trusts, and other interested parties, an opportunity to express their views. Petition

(Dkt. No. 1) at ¶ 9; Memorandum of Law in Support of Petition (Dkt. No. 15) at 2

("Certificateholders and other interested parties-the direct economic beneficiaries of the

Settlement Payment-may have competing views concerning how the issues should be

resolved."
(emphasis added)).

In petitioning the Court, the Trustees sought "[a] single Article 77 proceeding in this

Court [as] the most appropriate forum to facilitate and provide a
resolution"

to the issues raised

and to "permit all interested parties to appear and be heard in an orderly and efficient process

and . . . result in a uniform, final
judgment."

Petition (Dkt. No. 1) at ¶ 69 (emphasis added).

Thereafter, on December 19, 2017, the Court entered an Order to Show Cause initiating

this proceeding, requiring, in pertinent part:

• "Certificateholders and any other person claiming an interest in any of the

Settlement Trusts (each, an 'Interested
Person,'

and all such persons collectively,

'Interested Persons') show cause . . . on Mar. 19, 2018 . . . why an order and

judgment should not be entered . . . resolving the questions presented by the
Petition[.]"

Order to Show Cause (Dkt. No. 30) at ¶ 1 (emphasis added).

• "[A]ny Interested Person who wishes to be heard on the merits of the questions

presented by the Petition may appear by counsel or (subject to the limitations

imposed by CLPR 321(a)) in person at the Final Hearing and present such

evidence or argument as may be proper and relevant; provided, however, that

except for good cause shown, no Interested Person shall be . . . considered by the

Court unless such Interested Person serves an answer to the Petition together with

any supporting papers (a "Submission"),
"Submission"

on or before Jan. 29,
2018[.]"

Id. at ¶ 9

(emphasis added).
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Holdings"

unchallenged.

On January 29, 2018, Nover filed its Answer in this proceeding as an Interested Person

with an interest in one-hundred-twenty of the Settlement Trusts, more than any party other than

the Institutional Investors. See Dkt. Nos. 165-169. Three weeks later, on February 21, 2018,

Nover provided the Trustees and all other respondents with verified information about its

holdings. As that affidavit evidences, Nover asserts an interest in [REDACTED] Settlement

Trusts in which it is the record owner of the certificates (the "Nover Certificate Holdings") and

[REDACTED] that, in turn, hold certificates in [REDACTED] Settlement Trusts (the "Nover

[REDACTED]").2
[REDACTED]"). Nover's standing to participate in this Article 77 for the [REDACTED]

Settlement Trusts included in the Nover Certificate Holdings is
unchallenged.3

The Trustees who initiated this proceeding do not challenge or otherwise object to

Nover's full participation.

ARGUMENT

I. Under The Standard They Argue For, The Challenging Holders Lack "Standing"

To Participate In This Article 77 Proceeding.

The Challenging Holders seek to exclude Nover's participation in this proceeding with

respect to [REDACTED] Settlement Trusts. It is axiomatic that to challenge Nover's

participation with respect to a particular Settlement Trust, the Challenging Holder must have

asserted an interest in that trust. No Challenging Holder has standing to challenge Nover's

interest in each and every one of the [REDACTED] Settlement Trusts because no Challenging

2
Concurrently with this Opposition, Nover is filing a withdrawal of its submission with respect

to five Settlement Trusts: BSABS 2005-FR1, BSABS 2005-HE4, BSABS 2005-HE5, BSABS

2005-HE9, and SAMI 2006-AR3. In light of this withdrawal, Nover will not be filing an

Opposition to Tilden Park's Motion to Limit Standing (Dkt. No. 264).

3
Pursuant to the Scheduling Order entered by the Court on February 13, 2018 (Dkt. No. 194),

information provided by Nover about the nature of its holdings in the Settlement Trusts is

Confidential Information. Accordingly, Nover's affidavit regarding its holdings ("Nover's

Holdings Affidavit")
Affidavit"

will be filed under seal as Exh. 1 to the Affidavit of David I. Schiefelbein

("Schiefelbein Aff.").
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Holder has asserted an interest in each and every of the [REDACTED] Settlement Trusts owned

through the Nover Certificate Holdings. See Chart of Outstanding Issues for Each Trust

submitted pursuant to February 13, 2008 Scheduling Order ("Consolidated
("

Issues Chart")
Chart"

(Dkt.

No. 231). Nor can the Challenging Holders circumvent their standing obligations to challenge

merely by filing a
"consolidated"

motion. Indeed, even if their holdings were considered in the

aggregate-which they should not be-there are Settlement Trusts in which the Challenging

Holders have no interest. See id. The Challenging
Holders'
Holders motion, therefore, is improper

insofar as it purports to challenge Nover's right to participate in Settlement Trusts that the

Challenging Holders, themselves, do not have an interest.

Further, the Challenging
Holders'

motion is fatally flawed in that the Challenging

Holders, themselves, do not have "ownership of the
assets"

and therefore are not entitled to

participate in this proceeding under the standard they argue for in the Consolidated Standing

Motion. Consolidated Standing Motion at 4. However, all of the REMIC Settlement Trusts are

themselves multi-tiered Re-REMIC trusts in which the mortgage loans are securitized and then

those securities are passed through one or more trusts. Thus, the
"direct"

certificate holdings in

these trusts evidence an interest in securities just like a CDO-not loans, which is the standard

suggested by the Challenging Holders. As such, they have the same language and structure as

the CDOs and Re-REMICs about which the Challenging Holders contend preclude Nover's

participation. Therefore, under the Challenging
Holders'
Holders theory, only the trustees of the first tier

REMIC trusts-not the certificate holders-may participate in this proceeding.

Prime Mortgage Trust, Certificates Series 2006-2 ("PRIME
("

2006-2"), in which the

Institutional Investors have asserted an interest, is a
"prime"

example of a multi-tier Re-REMIC
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structure.4
structure. As the PRIME 2006-2 Pooling and Servicing Agreement demonstrates, this trust did

not issue certificates backed by mortgage loans. Rather, it issued certificates backed exclusively

by securities-REMIC certificates-that were, in turn, backed exclusively by other REMIC

securities. See PRIME 2006-2 PSA, Schiefelbein Aff., Exh. 3.

In PRIME 2006-2, the mortgage loans were assigned to REMIC I. See PRIME 2006-2

PSA § 1.01, Schiefelbein Aff., Exh. 3 (definition of REMIC I) ("That
("

group of assets contained

in the Trust Fund designated as a REMIC consisting of (i) the Mortgage Loans . . . and any

proceeds of the foregoing."). The PSA delineates that group of assets as the sole collateral

backing the "REMIC I Regular
Interests,"

which are subsequently assigned to a second trust,

"REMIC II." REMIC II's Regular Interests are ultimately conveyed to a third trust, "REMIC

III,"
which interests are the sole collateral backing the certificates issued by the REMIC

Settlement Trusts.

At each turn, the trustee of the REMIC both (i) acknowledges the receipt of the prior

REMIC's regular interests and (ii) declares that it will hold the same in trust for the exclusive use

and benefit of the holders with interests in that REMIC. Specifically, Section 2.05 of the PSA

provides, in relevant part:

(a) The Trustee acknowledges the assignment to it of the Mortgage

Loans and the other assets comprising the Trust Fund and,

concurrently therewith, the Trustee has signed, and countersigned

and delivered to the Depositor, in exchange therefor, the

Certificates in such authorized denominations representing such

Fractional Undivided Interests as the Depositor has requested. The

Trustee agrees that it will hold the Mortgage Loans and such other

assets as may from time to time be delivered to it segregated on the

books of the Trustee in trust for the benefit of the related

Certificateholders.

4
Nover uses PRIME 2006-2 because it is the most straightforward of the multi-tiered Re-

REMIC pooling and servicing agreements. Nover can certainly provide many other examples

should the Court request.
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(b) The Depositor, concurrently with the execution and delivery

hereof, does hereby transfer, assign, set over and otherwise convey
in trust to the Trustee without recourse all the right, title and

interest of the Depositor in and to the REMIC I Regular Interests

and the other assets of REMIC II for the benefit of the holders of

the REMIC II Interests. The Trustee acknowledges receipt of the

REMIC I Regular Interests (which are uncertificated) and the

other assets of REMIC II and declares that it holds and will hold

the same in trust for the exclusive use and benefit of the holders

of the REMIC II Interests.

(c) The Depositor, concurrently with the execution and delivery

hereof, does hereby transfer, assign, set over and otherwise convey
in trust to the Trustee without recourse all the right, title and

interest of the Depositor in and to the REMIC II Regular Interests

and the other assets of REMIC III for the benefit of the Holders of

the Regular Certificates and the Class R-3 Certificates. The

Trustee acknowledges receipt of the REMIC II Regular Interests

(which are uncertificated) and the other assets of REMIC III and

declares that it holds and will hold the same in trust for the

exclusive use and benefit of the Holders of the Regular

Certificates and the Class R-3 Certificates.

PRIME 2006-2 PSA § 2.05(a)-(c) (emphasis
added).5added).'

In sum, the multi-tiered RMBS structure prevalent throughout the Settlement Trusts is

virtually identical to the CDO and Re-REMIC structure about which the Challenging Holders

complain. Just like CDOs and Re-REMICs, multi-tiered RMBS are backed by other securities

and pledge the expected revenue of those securities to investors. Therefore, it follows that if

certificate holders of CDOs and Re-REMICs lack sufficient interest to participate in this Article

77 proceeding, so do the certificate holders with interests in multi-tiered RMBS. Because such a

result would undermine the very purpose of this Article 77 proceeding, it should be rejected.

II. The Nover [REDACTED] Convey Sufficient Interest To Permit Participation In

This Article 77 Proceeding.

A. Article 77 Governs the Right to Participate Herein.

5 Nover also has illustrated the ownership structure for the Court's reference. See Schiefelbein Aff., Exh. 2.
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trust...."

.Index

Article 77 of the New York Civil Practice Law and Rules authorizes a special proceeding

"to determine a matter relating to any express trust . . .
."

N.Y. Civ. Prac. Law & Rules

("CPLR") § 7701. Permissible uses of Article 77 are "broadly construed to cover any matter of

interest to trustees, beneficiaries or adverse claimants concerning the
trust,"

including, by way of

example, instruction as to whether a future course of conduct is proper or what is meant by trust

document provisions. See, e.g., Greene v. Greene (In re Greene), 88 A.D.2d 547, 548, 451

N.Y.S.2d 741, 743 (1st Dep't 1982); Gilbert v. Gilbert (In re Gilbert), 39 N.Y.2d 663, 666, 350

N.E.2d 609, 385 N.Y.S.2d 278 (1976) (interpreting addendum to trust). As the Trustees noted in

their Petition, a "single Article 77 proceeding in this Court is the most appropriate forum to

facilitate and provide a resolution [as it] will permit all interested parties to appear and be heard

in an orderly and efficient process, and will result in a uniform, final
judgment."
judgment. Petition (Dkt.

No. 1) at ¶ 69. Although the Challenging Holders cite a variety of authority under other legal

standards-such as whether a member of the public has the right to challenge a governmental

action-such
"authority"

is irrelevant and
inapplicable.6
inapplicable. The only standard against which

Nover's right to appear should be measured is Article 77.

Nover has the right to participate herein under Article 77 because it is a beneficiary and

"person
interested"

in the Settlement Trusts.

6
See, e.g., Bank v. Allen, 58 Misc.2d 150 (Sup. Ct. Albany Cty. 1968) (no standing to sue to review a

governmental authority's granting a license to a competitor because of the economic effect of additional

competition), aff'd, 35 A.D.2d 245 (3d Dep't 1970); Calvary Hosp., Inc. v. Tweedy, Index No.

18049/2005, 2007 WL 1953412 (Sup. Ct. Queens Cty. June 18, 2007) (representative of water bill

customers cannot initiate Article 78 proceeding to recover overpayments because the aggrieved parties

are those who challenged their water bills); Grunewald v. Metro. Museum of Art, 125 A.D.3d 438 (1st

Dep't 2015) (members of the public do not have standing to sue under a museum's lease with the city);
Roberts v. Health & Hosps. Corp., 87 A.D.3d 311 (1st Dep't 2011) (articulating the standard for standing
to challenge a governmental action); Sanchez v. Blustein, Shapiro, Rich & Baronne LLP, Index No. 13-

CV-8886, 2014 WL 7339193 (S.D.N.Y. Dec. 23, 2014) (standing of a member of an LLC to bring a claim

relating to LLC assets where statute expressly provides that the member has no property interest in the

LLC assets); Soc'y ofPlastics Indus., Inc.,Inc. v. Cty. ofSuffolk, 77 N.Y.2d 761 (1991) (when a member of the

public seeks to challenge a plastics law, it must demonstrate an injury that is different from that of the

public at large).
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estates"

1. Nover is a
"Beneficiary"
"Beneficia Under Article 77.

Pursuant to the Surrogate's Court Procedure Act ("SCPA") that governs the joinder and

representation of persons interested in Article 77 proceedings, "persons interested in estates"-

be it in interests in income or principal-must be notified of the proceeding. See CPLR § 7703;

N.Y. Surr. Ct. Proc. Act Law § 315. "Any person entitled or allegedly entitled to share as

beneficiary in the estate or the trustee in bankruptcy or receiver of such
person"

is an interested

person for purposes of the SCPA. N.Y. Surr. Ct. Proc. Act Law § 103(39) (definition of "Person

interested"). Beneficiary, in turn, is defined by the SCPA as "[a]ny person entitled to any part or

all of an
estate."

Id. at § 103(8) (definition of "Beneficiary").
"Beneficiary"

From the language of SCPA

§ 315, and the definitions of "Person
interested"

and
"Beneficiary,"

the Challenging Parties

summarily assert that certificate holders of the Settlement Trust(s) are the only "beneficiaries".

Consolidated Standing Motion at 10-11. They are wrong.

Nover is a beneficiary because, through the Nover [REDACTED], it derives a financial

benefit from Settlement Trusts. Though the Challenging Holders concede this financial interest,

they argue that a financial benefit is insufficient and that the Settlement Trust certificate holders

are the only beneficiaries of those trusts. See Consolidated Standing Motion at 6. That is not so,

and the Governing Agreements do not support that interpretation.
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a) Under the Granting Clauses, CDO Note Holders are Entitled to

the Proceeds ofthe RMBS Trusts.

The Challenging Holders assertion that the granting clauses in RMBS pooling and

servicing agreements ("PSAs") convey sole beneficiary status on the certificate holders of those

trusts is
incorrect.7
incorrect. Under the language of the granting clauses in both RMBS PSAs and CDO

indenture agreements, the granting clauses convey beneficiary status on both the certificate

holders of those trusts and those whose interests in the certificates is held through alternative

means such as a CDO. Indeed, the
"typical" CDO granting clause is materially identical to that

found in RMBS PSAs.

Granting clauses in the RMBS trusts'
Governing Agreements are fairly uniform and

substantively identical to the Governing Agreements that Challenging Holders cite with approval

in the Consolidated Standing Motion. Reed Aff. at Exhs. 3 (Dkt. No. 256), 4 (Dkt. No. 247).

Under these granting clauses, a depositor, concurrently with the execution and delivery of a PSA,

conveys all right, title and interest in that trust fund to a trustee "for the use and benefit of the

Certificateholders."8
See id. § 2.01 (emphasis added). Thus, while a trust fund is conveyed for

the benefit of certificate holders, it is also expressly conveyed for their
"use."

The granting

clauses of PSAs therefore not only permit a certificate holder to use its interest in a trust fund,

but in fact contemplate that a certificate holder may assign its interest in trust proceeds to

another.

In the case of a CDO, the RMBS certificateholder has
"used"

its right, title and interest in

trust proceeds by assigning its right, title and interest in trust proceeds to the CDO, in the same

7
Tellingly, the Challenging Holders do not cite a single surrogate's court or Article 77 case

applying the "intended
beneficiary"

standard they argue is applicable.

8
The Challenging

Holders'
reference to the pooling and servicing

agreements'
granting clauses

are, in fact, to those
agreements'
agreements preliminary statements. The Court should conduct its analysis

using the actual granting clauses.
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