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BSSP 2005-29N SACO 2005-WM3
BSSP 2005-32N SACO 2005-9
BSSP 2006-3 SACO 2005-10
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WELLS FARGO BANK, NATIONAL ASSOCIATION, U.S. INDEX NO. 65738772017
BANK NATIONAL ASSOCIATION, THE BANK OF NEW
YORK MELLON, THE BANK OF NEW YORK MELLON MOTION DATE

TRUST COMPANY, N.A., WILMINGTON TRUST,
NATIONAL ASSOCIATION, HSBC BANK USA, N.A.,

DEUTSCHE BANK NATIONAL TRUST COMPANY (as MOTION SEQ. NO. 001

Trustees, Indenture Trustees, Securitiss Administrators, Paying

Agents, and/or Calculation Agents of Cartain Residential

Mortgage-Backed Securitization Trusts), ' DECISION AND ORDER
Patitioners,

For Judicial Instructions under CPLR Article 77 on the
Administration and Distribution of a Settlement Payment,

HON. MARCY S. FRIEDMAN:

The following e-filed docaments, listed by NYSCEF document mumber (Motion 001) 10, 30, 31, 32, 33, 44, 30,
51, 52, 33, 58, 66, 67, 68, 69, 70, 71, 72, 73, 14, 76, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93,
94, 95, 96, 97, 98, 99, 100,.101, 102, 103, 104, 108, 108, 117, 118, 120, 121, 122, 123, 124, 125, 126, 128, 129,
130, 131, 132, 133, 135, 136, 137, 138, 139, 140, 141, 144, 147, 148, 149, 150, 151, 152, 153, 154, 13§, 156, 159,
160, 151, 162, 163, 165, 168, 167, 168, 169, 171, 176, 177, 178, 179,-180, 187, 188, 191,200, 201, 202, 203, 204,
205, 206, 207, 208, 209, 210, 211, 212, 213, 226, 399, 400, 413, 414, 415, 486, 513, 516, 517, 518, 519, 520, 521,
522, 523,524, 525, 526, 527, 528, 529, 539, 531, 532, 533, 534, 335, 536, 537, 538, 539, 540, 541, 542, 543, 544,
545, 546, 547, 548, 549; 550, 551, 552, 553, 554, 555, 556, 557, 558, 539, 560, 561, 562, 576, 577, 578, 579, 580,
381, 582, 583, 584, 585, 586, 587, 588, 589, 550, 551, 592, 593, 594, 395, 596, 597, 598, 599, 600, 601, 602, 603,
604, 605, 606, 607, 608, 609, 610, 611, 612, 613, 614, 615, 616, 617, 618, 619, 620, 621, 622, 623, 624, 625, 626,
627, 628, 629, 630, 631, 632, 633, 634, 635, 636, 637, 638, 639, 640, 641, 644, 643, 646, 647, 648, 649, 630, 631,
52, 653, 654, 655, 656, 657, 658, 659, 660, 661, 662, 663, 664, 665, 666, 667, 575, 687, 688, 689, 590, 691, 652,
693, 694, 695, 696, 698, 699, 700, 701, 702, 703, 704, 705, 706, 707, 708, 709, 717, 718, 719, 720,721, 722, 723,
724, 128, 726,727, 7128, 7129, 730, 731, 732, 733, 734, 735, 736, 737, 738, 739, 740, 741, 742, 743, 744, 743, 746,
747, 748,749, 750, 751, 752, 753, 754, 755, 156, 757, 758, 739, 762, 763, 764, 768, 766, 767, 7169, 770, 111,772,

792

wete read on this petition toffor JUDICIAL INSTRUCTIONS

Petitioners, the Trustees and payment administrators (the Trustees) of more than 250
residential mortgage-backed securities (RMBS) Trusts (the Settlement Trusts or Trusts),
commenced this special proceeding, pursuant to CPLR Article 77, for judicial instructions
regarding the distribution of a $4.5 billion Settlement Payment made by JPMorgan Chase & Co.

1
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{(JPMorgan) to the Trustees. In a prior Article 77 proceeding this court approved the Trustees’
acceptance of a Settlement Agreement, dated as of November 15, 2013 and modified as of July
29, 2014 (the Settlement Agreement or Settlement), which covered claims against JPMorgan
Chase & Co. as securitizer and servicer of the Settlement Trusts. (See Matter of U.S. Bank N.A.
fv Fuderal Home Loan Bank of Boston), 2015 NY Slip Op 32846-(U), 2016 WL 9110399 [Sup
Ct, NY County, Aug. 12, 2016] [JPMorgen I].)' The Settlement Agreement provided for a
portion of the $4.5 billion Settlernent Payment (the Trust’s Allocable Share or the Share) to be
transferred to each Settlement Trust, and then disributed by petitioners to the holders of
certificates or other securities issued by the Trusts (certificateholders). (Petition § 1.)

The Settlement was negotiated by JPMorgan and a group of institutional investors that
together hold a significant percentage of the certificates issued by the Trusts (the Institutional
Investors). The Institutional Investors, other certificateholders in the Settlement Trusts, and
Ambac Assurance Corporation (Ambag), the certificate insurer for certain Settlement Trusts,
have appeared as respondents in this proceeding, seeking to be heard on the methodology to be
used in distributing the Settlement Payment.?

! Although 1.8, Bank was the first hamed petitioner in JPMorgan 1 and Wells Fargo Is the first named petitioner in
the instant proceeding, the trastees in the prior and current proceeding are the same, with the exception that Law
Debenture Trust Compeny of New York was s petitioner anly in the prior proceeding.

3 Respondents that have appeared in this proceeding inchude: American General Life Insurence Company, American
Home Assurance Company, Lexington Insurance Company, National Union Fire Insurance Company of Pittsburgh,
Pa., The United States Life Insurance Company in the City of Now York, The Variable Annuity Life Insurance
Company (togethsr, AIG); ABGON USA Investment Management, LLC, BlackRock Financial Management, Ing.,
Cascade Investment, LLC, the Federal Home Loan Bank of Atlunts, the Federal Home Loan Mortgage Corporation
(Freddie Mac), the Federal National Mortgage Association (Fannie Msa), Goldman Sachs Asset Menagement L.P.,
Voys Investment Management LLC, Invesco Advisers, Inc., Kore Advisors, L.P.,, Metropolitan Life Insurance
Company, Pacific Investment Management Company LLC, Teachers Insurance and Annuity Assoclation of
Americs, the TCW Group, Inc., Thrivent Financial for Lutherans, Western Asset Management Company -
(collectively, together with AIG, referred to as the Institutional Investors); Nover Ventures, LLC (Nover); Tilden
Park Investment Master Fund LP, Tilden Park Management I LLC end Tilden Park Capital Management LP, on
behalf of themaelves and their advisory clients (together, Tilden Park); HBXK Master Fund L.P. (HBK); Olifant
Fund, Ltd., FYI Ltd., and FFI Fund Ltd, (ogether, Olifant); Poetic Holdings VI LLC, Poetic Holdings VII LLC, and
Prophet Morigsge Opportunities LP (together, Poetic & Prophet); DW Pariners LP (DW); Ellington Management
Group L.L.C. (Bilington); D.E. Shaw Refraction Portfolios, L.L.C. (D.E, Shaw); Axanic Capital LLC (Axonic);

2
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The Petition raises a series of issues concerning the administration and distribution of the
Settlement Payment on which the Trustees seek judicial instruction. According to the Trustees,
resolution of these issues will affect “which classes of certificates ultimately receive the
Settlement Payment and the amount of the Settlement Payment and the amount that each class
receives,” as well as “which classes of certificates are wriften up as a result of the distribution of
the Settlement Payment, the amount of such write-ups, and, ultimetely, the resulting certificate
principal balances of the affected classes.” (Petition § 8.}

As explained by the Trustees, “[e]ach certificate generally has, or is assigned, a certificate
principal balance equal to the total distribution of “principal amount’ such certificate is entitled to
receive. . .. Certificates cannot receive distributions of principal amount in excess of their
aggregate or total certificate principal balance.” (Petition § 3.) The Governing Agreements
contain “waterfall” provisions that dictate the amounts of principal and interest distributable to
the different classes of certificates and the order of distribution among the classes. (Id) The
Governing Agreements also contain provisions governing “the allocation of losses realized on
mortgage loans to specific classes of certificates,” and provide that when & class of certificates is
allocated & realized loss, the certificate principal balance for thg class must be “written down by
the corresponding amount of such realized loss.” (Id, §5.) A Trust may receive a monetary

Strategos Capital Manegement, LLC (Strategos); Ambac Assurance Corporation and the Segregated Account of
Ambac Assurance Corporation (togsther, Ambac); FT SOF IV Holdings, LLC, Fir Tree Capital Opportunity Master
Pund, L.B,, and Fir Tres Capital Opportunity Master Fund I, L.P. (together, Fir Tree); mnd the GMO Opportunistic
Income Fand and GMO Global Real Return (USITS) Fund (together, GMO). By stipulation of all parties, Assured
Gusranty Carp. (Assured Guaranty), & certificate insurer, was permitted to filo an amicus brief.

This court's standing decision pexmitiod only investors with 8 direct interest in a Settlement Trust (i.e.,
certificateholders) to sppear with respect to the Trust, (Matter of Walls Farge Bank, N.A., 2018 NY Slip Op 31883
(), 2018 WL 3743897 [Sup Ct, NY County, Aug. 7, 2018], aiid sub Matter of Wells Fargo Bank, }.A, Iy
Nover Ventures, L1.CJ, 173 AD3d 626 [1st Dept 2019].) The decision dismissed Poetic & Frophet, Nover, HEK,
and Axonic &5 respondents with respect to Settiement Trusts in which they do not own certificstes. Certain CDO
and NIM trusts, in which the dismissed respondents have an ownership interest, own certificates in Seitiement
Trusts. The trustees for these trusts have been substituted for the dismissed respondents other than Axonic, and have
advanced their inierests,

3
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recovery related to a realized ioss previously allocated to the certificates. Most Trusts refer to
such a recovery as a “subsequent recovery,” and provide that “[w}hén 8 subsequent recovery is
realized, certificate principal balances of previously written down certificates generally must be
increased, or ‘written up,’ by the amount of the subsequent recovery.” (1d. §7.)-

A threshold issue in this proceeding is whether, in distributing the Settlement Payment,
the Trustees should follow the “Write-Up Pirst Method” or the “Pay First Method.” Under the
Write-Up First Method, the certificate principal balances of the affected clesses are increased—
i.e., written up—before the Scttlement Payment is distributed. Under the Pay First Method, the
Seitlement Payment is distributed before the balances are written up, A related issue is whether
the Settlement Payment may cause the Trusts to be “ternporarily overcollateralized” whete the
Pay First Method is applied. (Petition §28.) Other issues in distributing the Settlement Payment
concemn “the method for writing up certificate principal balances of previously written down
certificates,” and “the treatment of cortain classes of certificates and loan groups with current
aggregate certificate balances of zero,” (Petition § 8; Petition, Request for Relief § 5.)°
Resolution of these issues will require interpretation of the Settlement Agreement and the
Goveming Agreements for the Trusts,

Write-Us First or Pay First Method.

3 Other disputed issuss are discussed in the body of this decision. The Trustees annex, as Exhibita D through Hto
the Petition, lsts of the Trusts affected by specifically identified issues, The parties’ positions on the issuss are
briefly summarized in charts that have besn provided for the court’s convenience. (Charts of Partles’ Positions
[NYSCEF Doc, Nos. 770-773]) The specific arguments of the partiss are addressed at length in their memoranda of
law. Bach appearing party has filed thres memoranda—the first, dated September 14, 2018 (Initial Memo.); the
secand, dated September 28, 2018 (Response Memo.); the third, dated October 10, 2018 (Reply Memo.). .

1t is noted that where all respondents thet have appeared in connection with certain Trusts have agreed to the
methodology for distribution, they have subinitted consent judgments applicable to those Trusts, which this court
has approved and which have universaily provided that they will have no procedential value. . .

4 The Governing Agreements generally inchude either a pooling and sevvicing sgreement (PSA) or an indenture and
related sale and servicing agreement. (Pedtion Y21 8.)

4
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The Trustees seek an instruction, for the Trusts listed in Exhibit D, as to whether the
Allocable Shares for the Trusts should be administered and distributed using the Pay First
Method, the Write-Up First Method, or a different method authorized by this court. (Petition,
Request for Relief § 5 [a].) The Trustees note that “[s]ection 3,06 of the Settlement Agreement
specifies two operations that must be performed in connection with the Settlement Payment: (i)
the distribution of the Settlement Payment to Certificateholders, and (i) the writing up of
certificate principal balances in the amount of the Settlement Payment Write-Up.” (Petition §
21.) They take the position that the Settlement Agreement does not address the order of
operations—ithat is, whether the Settlement Agreement “requires the Petitioners to apply the
Settlement Payment Write-Up after distribution of the Settiement Payment to Certificateholders
or merely after the Petitioners receive the Settlement Payment but before distribution o *
Certificateholders.” (Id.) The Trustees further represent that “{flor Settlement Trusts with
Governing Agreements that clearly specify a particular order of operations, . . . [they] are
required and intend to follow the provisions of the Governing Agreements for such Settlement
Trasts.” (id. §23.) The Trustees state, however, that the Governing Agreements for the Trusts
listed on Bxhibit D, which exceed 200, “do not clearly specify whether the Petitioners should use
the Pay First Method or the Write-Up First Method in this circumstance.” (Id,)

Respondents, in contrast, claim that the order of operations is in fact addressed by the
Settlement Agreement and/or the Governing Agreements. Notably, respondents do not claim
that the Settlement Agreement or any Goveming Agreement is ambiguous, although their
interpretations of the Agreements markedly differ. For example, Tilden Park argues that *[tthe
Settlement Agreement controls all distribution and write-up issues to the extent it purports to do

80,” but that it “delegates” the issue of the order of operations to the Governing Agreements “by

5 of 46
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employing the distribution provisions of those agreements applicable to ‘subsequent
recoveries.’”” (Tilden Park Initial Mermo. at 1, 2 {emphasis omitted}.) Tilden Pack further
contends that some of the Tilden Park Trusts clearly require the Write-Up First Method, while
some plainly require the Pay First Method, (Id. at 2.} HBK argues that the Governing
Agreements for the HBK Trusts unambiguously require the Pay First Method. (HBK Response
Memo, at 5, 7-9.) Olifant argues that the Governing Agreements for the Olifant Trusts
unambiguously require the Write-Up First Method, that the Settlement Agreement is consistent
with this method or, st & minimum, does not require Pay First, and that the Settlement
Agreement could not in any event amend the Governing Agreements, (Olifant Initial Memo. at
2, 9-10; Response Memo, at 4.) The Institutional Investors contend that “the Governing
Agreements aré silent as to the order of operations,” that the Settlement Agreement requires the
Pay First Method, and that the Settlement Agreement accordingly controls. (Institutional
Investors Initial Memo, at 2; Response Memo. at 5; GMO Initial Memo. at 4-5 [joining
Institutional Investors’ Memo.).)’

As an initial matter, the court rejects certain respondents’ contention that no claim was
provide for the Pay First Method, and that the prior proceeding therefore bars any objection to
the Pay First Method under the res judicata doctrine. (See Institutional Investors Initial Memo.
at 6-9.) As discussed further below in connection with the Write-Up Methodology, JPMorgan 1

did not interpret the Settlement Agreement. The issue of whether the Seftlement Agreement

S Given the extent of the briefing, this decision does not purport to summarize every argument made on every issue,
and does not identify every respondent that sdvances or supports 2 perticular position on an issus. Even if not
discussed, all arguments have been considered.
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provides for the Pay First or Write-Up First Method does, however, require interpretation of that
Agreement, to which the court tums,

Section 3.06 (a) of the Settlement Agreement provides for each Trust’s Allocable Share
of the Settiement Payment to be distributed to investors “in accordance with the distribution
provisions of the Governing Agreements . . . as though [it] was a ‘subsequent recovery’ relating
to principal .pmcemis available for distribution on the immediately following distribution date.”
It is undisputed that sections 3.06 (a) and (b) of the Settlement Agreement are relevant to the
determination of whether the Settlement Agreement ..provides for either the Pay First or. Write-Up
Pirst Method.

Section 3.06 (a) provides in pertinent part:

“Each Trust’s Allocsble Share shall be deposited into the related
Trust's collection or distribution account pursuast to the terms of the
Governing Agreements, for further distribution to Investors in accordance
with the distribution provisions of the Governing Agreements (taking into
account the Experi’s determination under Section 3.05) as though such
Allocable Share was a *subsequent recovery” relating to principal proceeds
available for distribution on the immediately following distribution date
(provided that if the Governing Agreement for a particular Settlement
Trust does not include the concept of “subsequent recovery,” the
Allocable Share of such Settlement Trust shell be distributed as though it
was unscheduled principal available for distribution on such immediately
following distribution date), subject to Section 3.04.”

Section 3.06 (b) further provides in full:

“After the distribution of the Allocable Share fo a Settlement Trust
pursuant to Subsection 3.06(a), the Accepting Trustes for such Settlement
Trust will apply (or if another party is responsible for such function under
the applicable Governing Agreement will use reasonable commercial best
efforts to canse such party to apply) the amount of the Allocable Share for
that Settlement Trust in the reverse order of previcusly allocated losses, to
increase the balance of each class of securities (other than any class of
REMIC residual interests) to which such losses have becn previously
aliocated, but in each case by not more than the amount of such losses
previously allocated to that class of securities pursuant to the Governing
Agreements. Investors shall not be entitled to payment in respect of

7
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interest on the amount of such increases for any interest accrual period
relating to the distribution date on which such increase occurs or any prior
distribution date. For the avoidance of doubt, this Subsection 3.06(b) is
intended only to increase the balances of the related classes of securities,
as provided for hercin, and shall not affect the distribution of the
Settlement Payment provided for in Subsection 3.06(a).”

A court presented with a contractual interpretation issue should “construe the [contract]
$0 s to give full meaning and effect to the material provisions. A reading of the contract should
not render any portion meaningless. Furthar, a.contract should be read as a whole, and every part
will be interpreted with reference to the whole; and if possible it will be so interpreted as to give
effect to its general purpose.” ‘(Beal Sav, Bank v Sommer, 8 NY3d 318, 324-25 [2007] [internal

AR ok oo A A

quotation marks and citations omitted]; W.W.W, Assocs,, Inc v Gisncontieri, 77 NY2d 157, 162

[reading the contract “as 8 whole to determine its purpose and intent”}; National Conversion

0., 23 NY2d 621, 625 [1969] [holding that “[a]ll parts of an agreement

are 1o be reconciled, if possible, in order to avoid inconsistency”].) “Courts ‘may not by
construction add or excise terms, nor distort the meaning of those used and thereby make a new
contract for the parties under the guise of interpreting the writing.'” (Matter of Banos [v Rhea,

Teddy Bear v 538 Madison Realty Co,, 1 NY3d 470, 475.[2004).) “Importantly, too, courts

should *aim [for] & practical interpretation of the expressions of the partiés to the end that there
be a realization of [their] reasonable expectations.”™ (Matter of Banos, 25 NY3d at 287 [quoting

Eoc R R A B A A A R R

.......................

W.W.W. Assocs.. Inc., 77 NY2d at 162.) The court should determine from contractual language,

without regard to extrinsic evidence, whether there is any ambiguity. {Chimart Assoes. v Paul,
8
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